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NOTES OF THE WEEK 











Justice of the Peace ! 


Mixed Remand Homes 


Remand homes are usually either for 
boys or girls but there are more for 
boys only and there is sometimes diffi- 
culty in providing for girls. Some local 
authorities have therefore experimented 
with mixed homes. This seems to have 
been done with much success in East 
Suffolk, according to a report which was 
submitted to the last meeting of the 
county children’s committee (we quote 
from the East Anglian Daily Times). 
The sub-committee for the Bramerton 
remand home reported that the mixing 
of boys and girls in that home had been 
very successful. What called for par- 
ticular comment was the smoothness 
with which the home had been run 
during the year in spite of acute staff 
shortage. There was an absence of 
problems of discipline and behaviour 
which might have been expected from 
mixing boys and girls of unruly and 
precocious natures. 


From their observation of the work- 
ing of the home during the previous six 
months when it had been more fully 
occupied, the sub-committee was satis- 
fied that there was a positive advantage 
to be gained from the more natural 
atmosphere of the home and that there 
had been a greater response from even 
the most intractable delinquent to the 
general influence as exercised by the 
opinion and attitude of the other boys 
and girls in the home. As in other 
remand homes many of those admitted 
to Bramerton had spent most of their 
lives flouting authority. In the home 
they are shown that authority is not 
necessarily repressive but a source of 
understanding and help. 

The East Suffolk experiment will no 
doubt be of interest to other local 
authorities who are wondering how they 
can best deal with girls on remand. 


Why Boys Abscond 


It is natural to jump to the con- 
clusion that when a boy runs away 
from an approved school it is because 
he does not like being at the school, 
resents the discipline and is homesick. 


The cause may be something rather 
different, as appears from an address by 


Mr. R. B. McLeod, headmaster of a 
school, at the annual conference of the 
Scottish Children’s Officers Association. 
Mr. McLeod expressed the opinion that 
when pupils absconded from an ap- 
proved school it is generally because of 
anxiety about their homes and not 
because they dislike the school itself, 
and this, he added, had led to a good 
deal of misunderstanding by both the 
press and the public. 

It was easy, he said, for a boy to 
leave the school as there were no 
locked doors or barred windows. 

If a boy left without permission it 
was “ten to one” that he had had no 
letters from home and was in a state of 
acute anxiety. These ties with home 
were exceptionally important to a child 
and the school authorities did every- 
thing possible to encourage parents to 
visit their boys, even to the extent of 
paying their fares to Aberdeen if 
necessary. 

Many years ago it was thought by 
many people that if a boy had to be 
sent to such a school because he had a 
bad or indifferent home, the best thing 
to do was to send him as far as possible 
from home and home influences. That 
policy has been discredited and discon- 
tinued. Many a home has been im- 
proved because parents have visited 
their children in the schools and seen 
them doing well, with the result that 
parents have realized that their children 
should return to a better home than the 
one they left. 


Disqualified in his Absence 

When dealing with cases in the 
absence of defendants by virtue of the 
procedure authorized by the Magis- 
trates’ Courts Act, 1957, courts must 
be careful to remember the limitations 
contained in proviso (iii) to s. 1 (2) of 
that Act. These are that the court 
must not, except after an adjournment 
of the hearing, permit any statement to 
be made by the prosecutor about the 
facts of the case which is not set out in 
the “statement of facts” which has 
been sent to the defendant and that the 
court may not sentence the defendant 
to imprisonment or other form of 
detention or order him to be subject 
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to any disqualification without first 
adjourning the hearing of the case to 
give the defendant an opportunity to 
attend. 


The failure of a court to observe the 
last mentioned requirement led to the 
quashing by the High Court of a dis- 
qualification for three months which 
the magistrates’ court had ordered in 
convicting and fining a defendant for 
exceeding the speed limit in a built-up 
area. The case is that of R. v. Totton 
Justices, ex parte McDiarmant (The 
Times) June 4, 1958. The defendant 
had written saying that he pleaded 
guilty to the offence and did not pro- 
pose to attend the hearing and the 
justices, when they heard that he had 
been three times previously convicted 
of such offences, ordered that he be dis- 
qualified for three months without 
adjourning the hearing to give the de- 
fendant the chance to appear to show 
cause why he should not be so dis- 
qualified. 


The Lord Chief Justice said that in 
these circumstances that part of the 
conviction which ordered the disquali- 
fication must be quashed. Lord Goddard 
said that the Court refused the appel- 
lant’s request for the costs of the 
motion and added that he was getting 
off the disqualification and must be 
content to do so at his own expense. 


There is a further point in this case. 
The general principle, so far as con- 
victions are concerned, is that a con- 
viction must be good in its entirety so 
that any fault in a part of it makes the 
conviction bad as a whole. The High 
Court decision in this case is reported 
to have been that “that part of the 
conviction ordering the disqualification 
must be quashed,” but it seems likely 
that the High Court distinguished be- 
tween the “ conviction,” with its mone- 
tary penalty and the order that the 
offender be disqualified, treating the 
latter as part of the sentence of 
the court but not as an integral part of 
the “ conviction,” the removal of which 
was bound to invalidate the conviction 
as a whole. 


Records 


The British Records Association (of 
which the Master of the Rolls is presi- 
dent) are now in their silver jubilee 
year, and we have, from time to time, 
commended their activities to the notice 
of readers. Records form the basis of 
our juridical system, and they are the 
material out of which all history is 
woven—political, constitutional, econ- 
omic or local—and the place the 


country solicitor, for example, can play 
in preserving records is too obvious 
than to need emphasis here. Addition- 
ally, the Association has given particu- 
lar attention to the records of local 
government—and what we believe is a 
relatively new departure in the Associa- 
tion’s constitution is that it is now open 
to institutional as well as individual 
membership. The hon. secretary’s 
address is Pelham House, Lewes, Sussex. 


Eat While You Drive 


We have on a number of occasions 
called attention to the fact that concen- 
tration on the job is essential to good 
and safe driving. From time to time 
there are reports in the press of cases in 
which drivers are shown to have been 
trying to combine driving with some 
other occupation which was bound to 
take some of their attention from their 
driving. Such a case was that reported 
in the Daily Herald of May 30, in 
which a young motor cyclist was found 
guilty of driving without due care and 
attention and fined £3. He rode along 
a busy road on his motor cycle con- 
trolling it with one hand and holding in 
the other hand a pasty which he was 
eating. He told the magistrates “ many 
drivers today do not stop to eat or 
drink, but keep one hand on the wheel.” 
This may or may not be true, but the 
result of this particular driver’s divided 
attention was, according to the prose- 
cution, that each time he took a bite 
from the pasty his machine swung 
violently out into the centre of the 
road, the swing being, on one occasion, 
as much as eight ft. The original charge 
made against him was one of danger- 
ous driving, but he was convicted of the 
lesser offence of driving without due 
care and attention. 


Courts will do well to discourage any 
such “combined operations” where it 
is proved that the result is a failure to 
exercise that full care and control 
which is essential on the roads today, 
and drivers who have any regard for 
their own and other people’s safety will 
realize that driving is a “ full-time job ” 
and will concentrate on it accordingly. 


Maintenance of Speedometers 


From a report in the Liverpool Daily 
Post of June 3 it would appear that a 
statement made in mitigation of a 
speeding offence may have involved an 
admission that another offence was also 
being committed at the same time. The 
defendant was alleged to have exceeded 
the 30 miles per hour speed limit in a 
built-up area and according to the 


report he explained, when stopped, that 
the needle of the car’s speedometer 
was not working. His advocate, on the 
hearing of the case, urged that it was 
difficult, without the speedometer work. 
ing, to judge the speed precisely. This, 
of course, is an obvious truth, but it jis 
also true that reg. 74 of the Motor 
Vehicles (Construction and Use) Regu- 
lations, 1955, requires, inter alia, that 
every speedometer shall at all material 
times be maintained in good working 
order. It may be that the defendant in 
the case in question could have relied 
upon the proviso to reg. 74, which is 
that it shall be a good defence to pro- 
ceedings taken in respect of a contra- 
vention of the aforesaid requirement to 
prove that the defect occurred in the 
course of the journey during which the 
contravention was detected or that, at 
the time when the contravention was 
detected, steps had already been taken 
to have the defect remedied with 
reasonable expedition. 


Our readers will remember that the 
obligation to have a speedometer fitted 
to a motor vehicle is imposed by reg. 
12 of the aforesaid regulations. Certain 
vehicles are excepted from the require- 
ment but, subject to this, the obligation 
is that there shall be fitted to a motor 
vehicle a speedometer so constructed 
and in such a position as at all times to 
indicate to the driver, within a margin 
of accuracy of plus or minus 10 per 
cent., when he is driving in excess of a 
specified speed, which is either 30 miles 
per hour or any such lesser speed as is 
fixed by the Road Traffic Act, 1930, as 
the maximum speed for that vehicle. 


Scottish Juvenile Courts 


Mr. Alexander M. Prain, sheriff-sub- 
stitute for Perth and Angus, addressing 
the annual conference of the Scottish 
Children’s Officers’ Association, made 
suggestions for the improvement of the 
juvenile court system in Scotland. 
According to The Scotsman the three 
juvenile courts in Scotland, he said. 
were the Sheriff and burgh courts, and 
the court presided over by a panel of 
justices of the peace. To his knowledge. 
there were only four of the latter type 
of court in the country. Legal training 
was not all that was required for deal- 
ing with juveniles and it seemed to him 
that it would be possible to set up a 
juvenile court which would take the 
best of both worlds. There would be 
the legal guidance and training of the 
sheriff and his picture of the area, and 
the closer human contacts of the 
justices of the peace and the magis- 
trates. 
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At one time the metropolitan juven- 
ile courts each consisted of a metro- 
politan stipendiary magistrate in the 
chair sitting with two lay justices. For 
many years past, although stipendiary 
magistrates take a share of the work of 
juvenile courts in London and else- 
where, most juvenile courts are con- 
stituted of lay justices only, and, so far 
as we are aware, this system works 
well. It would certainly be a pity if 
stipendiary magistrates ceased to take 
part. 

Mr. Prain also criticized the method 
of conducting adoption proceedings in 
Scotland where, apparently, there is 
diversity of practice, some courts treat- 
ing adoption very seriously and others 
dealing with it merely as applications 
on paper. Adoptions seemed to be be- 
coming too difficult and too com- 
plicated, and it seemed to him that in 
the effort to put a child into a good 
home it might be a case of sacrificing 
the good in order to try and get the 


best. “If,” said Mr. Prain, “we are 
going to insist on too meticulous 
medical examinations and _ investiga- 


tions, people may say they are not 
going to bother about the Adoption 
Acts and just take the child into the 
home.” 


Objection on the Ground of Bias 

In The Birmingham Post of May 24 
is a report of a case which is of inter- 
est, from our point of view, solely 
because the defendant, prior to the 
hearing, objected to his case being 
heard by the chairman of the bench. 
The ground of his objection was that 
the chairman might be biased against 
him on personal grounds because he, 
the defendant, was one of a number of 
councillors, of a particular political 
faith, who had recently voted against 
the re-election of the chairman as an 
alderman and the chairman, in conse- 
quence, had lost his aldermanic seat on 
the council. According to the report 
the chairman consulted the four other 
members of the bench and_ then 
announced that they felt that he should 
continue as chairman and he added “I 
think I am quite capable of administer- 
ing justice.” He continued to sit and 
the case was duly heard and decided. 

Two cases which seem to us to be 
relevant when such a question of bias 
is raised are Cottle v. Cottle [1939] 2 
All E.R. 535 and Afford v. Pettit (1949) 
113 J.P. 433. In the former case a wife 
alleged desertion by her husband and 
the husband took objection to the case 
being tried by a bench presided over 
by the then chairman on the ground 
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that he was a friend of the wife’s 
mother. The objection was overruled 
by the chairman who said that he had 
no knowledge of that case although he 
did know of a previous case in the hear- 
ing of which he had not been con- 
cerned. In the course of his judgment, 
the President of the Probate, Divorce 
and Admiralty Division referred to the 
facts of the particular case, and also 
quoted from other cases on bias, and 
accepted that the true test was whether 
the impression might reasonably be 
caused on the mind of the litigant who 
took the objection, that he was not 
having a fair trial. He added that he 
was not imputing to the chairman any 
bias in fact but he could not resist the 
conclusion that the husband might 
reasonably have formed the impression 
that the chairman would not give the 
case an unbiased hearing. The case 
was sent back to the justices to be 
reheard by a bench of which that par- 
ticular chairman was not a member. 


In the latter case a borough coun- 
cillor in a small borough was tried sum- 
marily, and acquitted, by the local 
justices on a charge of larceny. Lord 
Goddard, CJ., said, amongst other 
things, that the initial mistake here was 
that the justices agreed to try the case 
summarily. “If the justices deal with 
the case themselves and convict and the 
accused is of a different political party 
from those on the bench it may be said 
that they are influenced by political 
considerations. If they acquit, they are 
open to the charge of partiality in 
favour of a borough councillor.” 


It seems quite clear that although 
the question of bias is one of fact to 
be decided according to the circum- 
stances of the particular case the proper 
test is not so much whether the justice 
objected to will in fact show bias but 
whether the party making the objec- 
tion may reasonably suppose that his 
case will not be fairly tried. 


Mobile Shops 


The Manchester Guardian of June 5 
reported an interesting case under the 
Shops Act, 1950, in which the Roch- 
dale justices held that an offence had 
been committed in respect of the sale 
of articles from a “ mobile shop ” after 
the hour at which shops had to be 
closed. 


For the prosecution it was submitted 
that the “mobile shop” was either a 
shop in the ordinary sense of the word 
or a place or premises where retail 
trade or business was carried on. The 
defence replied by asking how could a 
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vehicle be described as a place if it is 
not assessed for rates or property tax ; 
it was obviously a chattel and it had 
nothing of the essence of fixity or place 
about it. To this the prosecution 
answered that at the time the alleged 
offences were committed the mobile 
shop was stationary and in a fixed 
place. 


We have inclined to the view that 
while a mobile shop travelling from 
street to street cannot be described as 
premises it is none-the-less unlawful to 
trade from it during closing hours, be- 
cause of the provisions of s. 12 of the 
Act which prohibits the carrying on in 
any place not being a shop retail trade 
or business of any class at any time 
when it would be unlawful in that 
locality to keep a shop open for the 
purposes of retail trade or business of 
that class. Moreover, s. 74 of the Act 
says that “shop ” includes any premises 
where any retail trade or business is 
carried on, but the definition is not 
exclusive and it is certainly arguable 
that a mobile shop is not excluded 
simply because it is not premises. How- 
ever the point is by no means free from 
doubt, and as it is of considerable 
importance it is to be hoped that the 
High Court may sooner or later be 
asked to decide it. 


Somewhat similar points were dis- 
cussed at 119 J.P.N. 710, 120 J.P.N. 205 
and 120 J.P.N. 220. 


Manning of the Fire Service 


The efficiency and the cost of the fire 
service are governed by manning stan- 
dards. Central Fire Brigades Advisory 
Councils were set up after the passing 
of the Fire Services Act, 1948, and these 
Councils laid down establishments for 
the fire service and settled standards of 
fire cover. In many brigades the 
standards have not been achieved 
because of shortages of recruits. 


Prolonged controversy has followed 
the original assessments: the mounting 
cost of the service in relation to num- 
bers of fires attended has alarmed 
critics while the Fire Brigades Union 
and those who agree with its views have 
urged that undermanning was rife. In 
1954 a Select Committee of the House 
came to the conclusion that the whole 
basis of risk categories and standards 
of cover should be re-examined “ in 
the light of the experience and devel- 
opments of the last six years ” and went 
on to recommend that the Home Office 
and the Scottish Home Department 
should initiate a comprehensive review 
of risk categories and standards of 
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cover of the fire service, area by area. 
It was recommended further that simi- 
lar reviews should be held at regular 
intervals, say every five years. 


The fact that no new standards have 
yet been laid down despite the passage 
of four years was referred to in the 
Supply debate in the House earlier this 
year. Undermanning, the transfer of 
firemen from active fire-fighting to 
other duties such as civil defence, fire 
prevention and staff duties, the creation 
of new fire risks in new housing and 
industrial areas, and the reduction of 
the working week were quoted as neces- 
sitating increased strengths. But as was 


pointed out, there are factors operat- 
ing in the opposite direction: for 
example more equipment, and that 
equipment more modern and more 
efficient means that every man now on 
the strength is more valuable than 
previously. 


In her reply for the Government, 
Miss Hornsby-Smith, Joint Under-Sec- 
retary of State for the Home Depart- 
ment, summarized action since 1954. A 
joint committee was appointed by the 
English and Scottish Central Fire 
Brigades Advisory Councils to review 
standards of fire cover, and this Com- 
mittee, after making an _ exhaustive 


review, including an intensive statistical 
investigation, reported to the Advisory 
Councils in May last year. The Advis. 
ory Councils were, however, unable to 
agree upon standards of manning. (The 
Fire Brigades Union had put forward 
standards which, if adopted, would have 
resulted in very large increases in 
present manpower.) 


In these circumstances the ball is at 
the feet of the Home Secretary and the 
Secretary of State for Scotland: they 
must decide future standards. Miss 
Hornsby-Smith said that they hope to 
make a decision reasonably soon and 
issue guidance to the fire authorities. 


CRIME IN SOUTH AFRICA 


By JOHN MOSS, C.BE. 





There is a greater amount of serious crime in South Africa 
than in this country—bad as it may be thought to be here. 
But crime, even in Johannesberg, is by no means confined 
to natives as some people seem to imagine. 


Most of the natives working in the cities live on locations 
or townships on the outskirts or sometimes 12 to 20 miles 
away. They go to the city daily in crowded trains and buses. 
Others live in the compounds of the mines. Some who are 
employed as domestic servants live on the premises—in a hut 
at the bottom of the garden or at the top of a block of flats. 
But there is strict control of natives in urban areas at night. 
Unless they have special passes they are taken up by the 
police. 

Many of the natives are badly paid and some of them are 
very badly housed. Some of the young men have grown 
from childhood in an urban atmosphere. As children they 
may have lived in overcrowded slum dwellings. Now, hous- 
ing is much better than many of them experienced as 
children. But they had a bad upbringing. So it is not 
surprising if some of them have become criminals. Even 
among the urbanized natives, however, the vast majority 
are law-abiding and well-behaved members of the community. 
There are also young men who have come recently from the 
native reserves where they were under strict family discipline. 
This they have lost. 

I was told that it was unsafe to walk in Johannesberg after 
dark. I sometimes wondered if this risk was exaggerated. 
But clearly the shopkeepers know there is a risk of burglaries. 
It is a familiar sight to see a hefty native night watchman 
outside a store after it has been closed for the night. Much 
of the crime in the cities is by white men and not by natives, 
although the natives are often blamed. Not long ago a 
former mayor of Johannesberg was beaten up, gagged and 
bound in his office before his staff arrived. White gangsters 
were responsible. 

There is much crime between the natives themselves— 
robbery, violence and sometimes murder. I was told that 
native youths sometimes rob and assault older natives when 
they go home with their weekly wages. They are sometimes 
met by gangs when they leave the train or bus. The police 
seem powerless to stop this. On the native locations, as in 
the reserves, most of the police are natives. Some are excel- 
lent but it must be difficult to recruit enough of the right 


type. Often the native police seem to be more severe with 
their own people than the European police. I saw native 
police treating natives very roughly. 


Apartheid is the general rule between whites and blacks 
but there is also apartheid between those of different native 
tribes and between natives and asiatics. Some of the crime 
between natives is due to long-standing tribal feuds. It is 
significant that on the native locations in Durban there is 
less crime, because, it was suggested to me, most of the 
natives are Zulus and a few are Basutos—only two tribes— 
whereas in Johannesberg there are many different tribes. 


There is robbery often in the residential areas of Johannes- 
berg. Much of it is of a minor character but some is very 
serious. Here again it is sometimes native against native; 
or a native servant may be intimidated into helping other 
natives to rob his employer. I heard of a native servant— 
not a young man—who had given up his girl friend. Her 
relatives took up her part and broke into the man’s room. 
They stripped it of all his belongings. They said the next 
time they would murder him, and he believed it. His 
employer had to send him back to the native reserve but 
before doing so had to buy him an outfit as he would be in 
disgrace if he did not go back with a good stock of European 
clothing. 


I heard of business men in Pietermaritzberg who were so 
alarmed at the increasing number of burglaries that they 
were urging the establishment of a “Scorpian” police car 
patrol as had been done with some success in Durban. The 
mayor told me that much of this crime was by natives who 
were ostensibly in the town to look for work but in his 
Opinion it would continue until adequate housing was pro- 
vided for them. This the city council is anxious to do but 
the consent of the government to the expenditure could not 
be obtained. So in South Africa, as in this country, local 
authorities sometimes feel frustrated because departmental 
approval to a scheme is withheld. 


Another example of special action taken to prevent crime 
is the appointment of 11 non-European guards to protect the 
women employed at food depéts provided by the Social 
Affairs Department in Johannesberg in some of the poorer 
areas. They had been forced to hand over money by natives 
who used firearms. A further sign of the danger is a decision 
of the city council to buy four vehicles to be manned by 
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security officers to protect the staff when paying the employees 
in different parts of the city. 
Causes of Crime 

Excessive drinking of alcoholic spirits is said to be one of 
the major causes of crime in South Africa—especially among 
juveniles of both sexes. On an average the South African 
drinks about twice as much alcohol as a person in Britain. 
The average consumption of spirits for every adult and child 
of the races entitled to buy them is about two gallons a year. 
Natives are not allowed to buy spirits but they manufacture 
illegally some very potent alcoholic drinks for their own 
consumption. Excessive drinking amongst Europeans is due 
to its cheapness. Brandy can be bought at 10s. a bottle. 

Dagga smoking, especially by juveniles, is also a major 
cause of crime. This is a plant grown illegally in some parts 
of the country. It is said to be the second most valuable 
crop in South Africa. Large numbers of police are employed 
each year during the ripening season to try to find it. But 
much of it is never discovered. The total quantity grown 
annually is of course not known, but in 1955 nearly three 
millions pound weight, worth about £20 million, was 
destroyed by the police. In 1956 five policemen were 
murdered when they went to destroy the crop in an isolated 
part of Natal. European youths and girls who have become 
dagga addicts are constantly before the courts for serious 
offences. About a quarter of the sex crimes in Johannesberg 
are committed by people under the influence of the drug. 


“ Ducktails” or “ Teddy Boys” 

Youths known in this country as “teddy boys” are 
described in South Africa as “ ducktails” on account of the 
type of clothing they wear. Incidents in which such juveniles 
are involved in crime are increasing considerably according to 
well-informed opinion in the Union. Recently it was stated 
in an editorial in an East London paper that in that com- 
paratively small town there were already indications that, 
unless action was taken, the “ ducktail menace ” would be as 
serious there as in some of the larger cities. Parents were 
urged to use their influence with their children before it was 
too late. 


The police in Durban are intensifying their efforts to cope 
with the problem. Following an occurrence when some 
young people were released by their companions after being 
arrested the police have been ordered to use their firearms, 
if necessary, to prevent such an escape. 


One of the most brutal assaults by “ ducktails ” in Johan- 
nesberg was on a business man. He was robbed of his keys 
so that his car could be stolen. Later when it became known 
that the police had been informed he was severely assaulted 
in his flat. 


The South African police generally are making a special 
investigation of the “ ducktail menace.” Social workers and 
clergy say the social problem involved is due to “ moral rot ” 
and is a condemnation of “decadent home life.” Others 
Suggest that a basic reason for the trouble is that young 
people long for leadership so go about in gangs. The director 
of the Penal Reform League is of opinion that there is no 
easy remedy but that the problem is one of social disintegra- 
tion which should be attacked by a clinical study of each 
offender brought before the court. In his view it should 
often be the parents who should be brought before the court. 


In Johannesberg a “ religious night club ” is the latest idea 
to solve the problem—with a former night club manager, a 
former night club singer, a former “ ducktail,” and a former 
alcoholic amongst the management. This aims at friendly 
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gatherings where the young people can spend an enjoyable 
time and yet be helped to overcome their problems. 
Penalties for Offences 

Under the recent Criminal Procedure Amendment Act a 
person—white or black—is liable to capital punishment for 
robbery or even house-breaking, or attempt to commit one of 
these crimes, if aggravating circumstances are found to be 
present. These are defined as “the infliction of grievous 
bodily harm ” or “ any threat to inflict such harm” or “ the 
possession of a dangerous weapon.” Those charged with 
aggravated robbery or house-breaking have the usual right to 
trial by jury. If they do not exercise this right the Judge 
must be assisted by two assessors. Many people, however, 
do not think that “ hanging ” will ever reduce crime. They 
argue that it has not stopped ritual murder in Basutoland. 


The Act also gives the Minister of Justice power to pro- 
hibit a person who has been imprisoned for certain serious 
crimes from being in an area defined by him for a specified 
period of not less than 30 days or more than six months 
after release from prison. Infringement of the ban is subject 
to a penalty of up to 10 years’ imprisonment. Some critics, 
quite naturally, contend that it is wrong that the Minister 
should have this power without court action. 


In this country it is sometimes suggested that there might 
be less crime if there were more police “on the beat.” This 
was suggested by an Opposition speaker in the House of 
Assembly when the Bill was before Parliament. But he said 
the United Party, as well as the Nationalists, regarded the 
crime situation, especially on the Rand and in certain other 
centres, as having assumed the proportion of a national 
emergency. He urged that police manpower engaged in the 
enforcement of ideological measures such as the Immorality 
Act, would be better employed in preventing crime. Much 
of the time of the police is taken up with minor offences, 
particularly by natives, numbering nearly half a million cases 
a year. 


Flogging is a punishment for many offences, usually 
coupled with imprisonment. But it is argued by those who 
do not agree with the present government that this has not 
stopped crime. There is said also to be much flogging for 
offences in prison but it is said, with what justification I do 
not know, that this has not reduced such offences. 


It is surprising that South Africa is one of the few countries 
in the Commonwealth where no women police are employed. 
This has been urged by the National Council of Women but 
the Minister of Justice is of opinion that the demands made 
on members of the police force are such that women could 
not comply with them. The council considers that the 
absence of women police is having a very disadvantageous 
effect on the welfare of the community and particularly of 
women and children. 


Crime in South Africa clearly brings many special prob- 
lems and it will be interesting to see whether the drastic 
measures which are now possible under recent legislation 
have any effect. As far as native crime is concerned, how- 
ever, other considerations also arise. Some people feel 
strongly that until the standard of living of the natives is 
raised much higher than at present and restrictive punitive 
measures against them are modified, crime will continue and 
perhaps even increase. This is a matter in which it would be 
wrong for a visitor from this country to express an opinion. 
The solution of the many problems in South Africa—and 
especially the racial problems—cannot be easy. Some who 
live there seem to think they are insoluble. 
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LOCAL AUTHORITIES AND THE SERVICE OF 
SUMMONSES 


By D. W. H. ASHTON, B.A. Hons. (Cantab.) Assistant, Bury County Borough and P.S.D. Magistrates’ Courts 


The coming into force of the Magistrates’ Courts Act and 
Rules, 1957, and, in particular, the provisions of r. 3 of those 
Rules, have raised in these courts the question of the service 
of summonses by or on behalf of local authorities, with par- 
ticular reference to the service of certain summonses affecting 
property. 


The service of summonses generally is governed by r. 76 of 
the Magistrates’ Courts Rules, 1952. This rule deals with the 
““ service of a summons issued by a justice of the peace on a 
person other than a corporation ”’ and permits of three methods 
of service of a summons, namely, 

(a) by delivering it to the person to whom it is directed, or 

(b) by leaving it for him with some person at his last 
known or usual place of abode, or 

(c) by sending it by post in a registered letter addressed 
to him at his last known or usual place of abode. 


There is no provision for service by ordinary post, neither is 
it permissible to leave the summons at the last known or usual 
place of abode of the defendant, except with some other person 
for him, if personal service cannot be effected. In each case 
service may be proved by a certificate in accordance with r. 55 
(2), which certificate will normally be on the copy summons. 


In the case of summonses served by registered post, para. (2) 
of r. 76 enacts that the certificate under r. 55 (2) shall not suffice 
to prove service of the summons unless it is proved in evidence 
that the summons came to the defendant’s notice. For this 
purpose any letter or other communication from the defendant, 
such as will reasonably lead to the inference that the summons 
did come to his notice, is admissible as evidence of that fact. 
In practice, G.P.O. Acknowledgment of Receipt forms are often 
completed at the time the registered letter is posted, and, if 
signed by the defendant, are submitted to the court as evidence 
under r. 76 (2). Rule 3 of the 1957 Rules has extended the 
scope of r. 76 (2) by giving it effect in relation to summonses 
served on or after September 6, 1957, by leaving such summonses 
with some person at the defendant’s last known or usual place 
of abode; in such cases it is now necessary to prove that the 
summons came to the defendant’s notice, before proceedings 
can continue in his absence. No provision is made in the 1957 
Rules as to how this may be proved, but Home Office Circular 
151/1957, explaining the effect of the 1957 Act and Rules, 
mentions that a form or slip, on which the defendant can 
acknowledge receipt of the summons, may be enclosed with the 
summons, whenever service is effected other than personally. 
A simple form of receipt is now in widespread use; unlike 
the A.R. form, this depends on the co-operation of the defendant 
in returning the completed receipt. 


Rule 76 (3) deals with the service of summonses on corpora- 
tions in England and Wales, following in substance s. 437 (1) 
of the Companies Act, 1948. Service by post is not restricted 
to registered post; it may be by registered or ordinary post— 
T. O. Supplies (London) Ltd. v. Jerry Creighton, Ltd. [1951] 2 
All E.R. 992, a case under s. 437. Where it is desired to serve 
a summons on a local authority, r. 76 (3) does not apply, the 
position being usually governed by s. 286 of the Local Govern- 
ment Act, 1933. The provisions of this section are similar to 
those of r. 76 (3) and s. 437 (1). 


Rule 76 then goes on to give a clear indication that it is not 
intended to contain the only provisions applicable to the service 


of summonses, in that para. (4) enacts that service under the 
rule shall be deemed to be effective service evcu in the case of 
summonses required by some other Act to be served in a par- 
ticular manner. Furthermore, nothing in the rule is to render 
invalid the service of a summons or other document in that 
particular manner. Certain other provisions follow; the rule 
is not to apply to judgment summonses, and service by registered 
post is not permitted at all in the case of witness summonses 
and summonses issued under any enactment relating to the 
liability of members of the armed forces for the maintenance 
of their wives and children. 


It is therefore evident that other provisions which authorize 
the service of summonses in any particular manner and which 
are not expressly repealed by the 1952 and 1957 Magistrates’ 
Courts Acts and Rules are still applicable. It appears that 
local authorities in particular benefit from this, and certain 
summonses affecting property, and issued by or on behalf of 
local authorities, are outside the narrow provisions of r. 76 as 
regards service. These benefits are of two types; first, such 
summonses may be served in a variety of ways not included 
in r. 76, and, secondly, the evidential requirement of r. 76 (2) 
does not apply, so that it is not necessary to prove that the 
summons came to the defendant’s notice in order to proceed 
against him in his absence. We shall consider summonses 
issued under the Public Health Acts, 1875 and 1936, and the 
Rating and Valuation Act, 1925. 


Section 267 of the Public Health Act, 1875, governs the 
service of summonses under that Act. It is largely repealed by 
s. 346 of the Public Health Act, 1936, except for the purpose 
of any unrepealed enactments to which it still applies. Conse- 
quently, this section is relevant to the service of summonses in 
street works cases; furthermore, s. 171 of the Public Health 
Act, 1875, incorporates under the Act the provisions of the 
Town Police Clauses Act, 1847, relating to street nuisances and 
obstructions, fires, places of public resort, and hackney carriages. 
Section 267 therefore applies to summonses issued in respect 
of these. In R. v. Hastings JJ., ex p. Mitchell (1925) 89 J.P.N. 
86, the King’s Bench Division held that service of a summons 
relating to a hackney carriage offence was good under s. 267, 
although it would not have been good under the predecessors 
in force of r. 76 of the Magistrates’ Courts Rules. Summonses 
under the Public Health (Interments) Act, 1879, are also affected. 
Section 267 enacts as follows: 


“Notices orders and other documents required or authorized 
to be served under this Act may be served by delivering the 
same to or at the residence of the person to whom they are 
respectively addressed, or where addressed to the owner or 
occupier of premises by delivering the same or a true copy 
thereof to some person on the premises, or if there is no 
person on the premises who can be so served, by fixing the same 
on some conspicuous part of the premises; they may also be 
served by post by a prepaid letter and if served by post shall be 
deemed to have been served at the time when the letter contain- 
ing the same would be delivered in the ordinary course of post. 7 

(The latter provision applies to all summonses served by post— 

s. 26 of the Interpretation Act, 1889). Furthermore, under s. 267, 
“In proving such service it shall be sufficient to prove that 
the notice order or other document was properly addressed 
and put into the post.” 
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The expression “‘ other document” has been held to include 
asummons; R. v. Braithwaite (1918) 82 J.P. 242, a case decided 
by the Court of Appeal under this section, following R. v. 
Mead (1893) 58 J.P. 448, a decision in which the Queen’s 
Bench Division held that, for the purposes of s. 128 of the 
Public Health (London) Act, 1891, the expression “ notice 
order or other document ”’ must be taken to include a summons. 
Section 267 therefore confers on summonses issued under it by 
virtue of enactments still in force certain privileges not appli- 
cable to summonses served under r. 76 of the 1952 Rules. In 
the first place, acknowledgment of receipt is not required, 
even when the summons is served other than personally; as 
far as concerns summonses served by post under this section, 
the last part of the section expressly enacts that the type of 
evidential requirement contained in r. 76 (2) shall not apply. 
Furthermore, it appears that postal service may be either by 
registered or ordinary post. Section 150 of the Public Health 
Act, 1848, which was repealed and replaced by s. 267 of the 
1875 Act, had only permitted postal service when the owner’s 
place of abode was not within the local authority’s area, but 
this latter restriction was not re-enacted. Under s. 267, service 
may also be effected by delivering the summons to the defen- 
dant’s actual residence (cf. “‘ usual or last known residence ”’ 
—s. 285 of the Public Health Act, 1936, infra, and “* usual or 
last known place of abode ’—s. 59 of the Rating and Valuation 
Act, 1925, infra). Where it is addressed to him as the owner 
or occupier of premises, the summons may be served by fixing 
it to some conspicuous part of the premises, if there is no person 
on the premises with whom it can be left. 

Similar provisions are contained in s. 285 of the Public 
Health Act, 1936, which replaces s. 267 of the 1875 Act, except 
insofar as the latter still applies to unrepealed enactments. 
Section 285 is largely concerned with the correct method of 
addressing documents; it applies to 

“Any notice, order, consent, demand or other document 
. required or authorized under this Act to be given to or 
served On any person . . . in any case for which no other 
provision is made by this Act.” 
There is no general provision in the Act governing the service 
of summonses other than this, and it would therefore appear 
that the section applies to summonses concerning statutory 
nuisances of various types, e.g., emission of smoke, lack of 
repair of premises, leaking roofs, dangerous buildings, and so on. 
After authorizing personal service, the section goes on to 
provide that process may be served in certain other ways. 
First, summonses may be left for the defendant at certain 
addresses stipulated in the section. Thus, process served on a 
coroner or medical officer of health must be left at the official’s 
actual residence or office. Where the defendant is any other 
officer of a council, service must be at his office. In cases where 
the summons is to be served on the owner of premises by virtue 
of the fact that he receives the rackrent thereof as agent for 
another, or would do so if the premises were let at a rackrent, 
if the summons is left for the defendant, it must be left at his 
place of business. Where the summons is left for an incorporated 
company, it must be left with the clerk or secretary thereof at 
the registered or principal office. In all other cases where the 
summons is left for the defendant, it should be left at his usual 
or last known residence. Apparently this includes his place of 
business—R. v. Braithwaite (supra). Service may also be effected 
by sending the summons in a prepaid letter to the defendant. 
The same considerations as to address apply as in the case 
of a summons left for the defendant (supra). Finally, in the 
case of a summons to be given to or served on the owner or 
occupier of any premises, the summons, or a copy of it, may be 
affixed to some conspicuous part of the premises, if the premises 
are unoccupied, or if it is not possible to ascertain the name 
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and address of the defendant on reasonable inquiry. These 
provisions as to service of process have since been extended to 
documents, notices and proceedings of local authorities under 
part I of the Prevention of Damage by Pests Act, 1949, by 
ibid., s. 10 (1). 

It will again be noticed that service may be effected by leaving 
the summons on the premises, not necessarily with some person, 
or by affixing it to the premises. Moreover, postal service may 
be effected by ordinary post. Again it is not necessary to prove 
that the summons came to the defendant’s notice. 


The service of rating summonses may be effected under s. 59 
of the Rating and Valuation Act, 1925, as being included in 
** any notice, demand note, order or other document”: R. v. 
Braithwaite (supra). This section follows in general outline the 
two sections already considered, and, after providing for per- 
sonal service, enacts that the documents to which it applies 
may be served in certain ways. Thus, they may be left, or for- 
warded by post to the defendant, at his usual or last known 
place of abode; they may be delivered to some person on the 
premises to which they relate; and, finally, in the case of 
process other than summonses, they may be fixed on some 
conspicuous part of the premises. It is not necessary to prove 
that the summons came to the defendant’s notice, and it appears 
from the wording of the section that postal service may be 
effected by ordinary post. In one major respect, however, this 
section differs from the sections of the Public Health Acts which 
have been considered. Whereas, under the Public Health Acts, 
summonses may be affixed to the premises to which they are 
to be addressed, this is expressly excluded by s. 59 of the Rating 
and Valuation Act. : . 


The position is therefore that, in certain respects, summonses 
issuing from local authorities, largely in connexion with the use 
or condition of property, are exempt from the strict provisions 
of the Magistrates’ Courts Rules, and proper service may be 
claimed in cases where some other appropriate method of 
service has been used, even where there is no evidence that the 
summons came to the defendant’s notice. Nor are these benefits 
confined to the local authority. In the case of summonses under 
the Public Health Acts, including summonses under the Town 
Police Clauses Act, 1847, supra, where the service of sum- 
monses is normally effected by the police, it appears that the 
police can also claim the privileges conferred by the particular 
Act, as these attach to the process and not to the local authority. 


The probable explanation behind these privileges of service 
lies in the nature of the proceedings being instituted. In the 
case of proceedings under the Public Health Acts, one or more 
attempts will already have been made to bring the matter to 
the defendant’s notice, requiring him, e.g., to abate the nui- 
sance; if he ignores the notices, and refuses to acknowledge 
receipt of the summons, then, unless the summons can be 
delivered to him in person, or by registered post or to another 
person for him (his signature being obtained on a G.P.O. A.R. 
form or a simple acknowledgment of receipt), service by one 
of the methods permitted by the Public Health Acts may be the 
only means of ensuring that the matter comes before the court. 
If the defendant has left the premises, service under the Magis- 
trates’ Courts Rules may not be possible, and unless proper 
service can be claimed under some other enactment and a 
court order obtained, the local authority will be unable to enter 
the premises in order to abate the nuisance without being liable 
in trespass to an awkward owner or occupier. Similar considera- 
tions apply in the case of rating summonses. Attempts will have 
been made to service notices of default on the defendant before 
the summons is applied for, and distress cannot be obtained 
unless the summons can be served on the defendant, who, with 
his family, may be deliberately avoiding service and ignoring 
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the form of acknowledgment of receipt. It seems probable that 
such provisions of service are intended to deal with defaulters 
of this type. 

In these courts the practical position is simple. The local 
authority usually attempts to serve the summons under the 
Magistrates’ Courts Rules, and, if personal service can be 
effected, or if the summons is served by registered post or by 
leaving it with some other person for the defendant and an 


acknowledgment of receipt is obtained, the copy summons js 
certified as having been served under the Magistrates’ Courts 
Rules. Where some other method of service has to be employed, 
or the acknowledgment of receipt or other evidence needed to 
satisfy r. 76 (2) is not forthcoming, then, if the service is valid 
under the appropriate Act, and the copy summons is certified 
accordingly, the magistrates are advised that they may neverthe- 
less continue with the case. 


NEW STATUTORY INSTRUMENTS 


1. POST OFFICE. The British Commonwealth and Foreign 
Parcel Post Warrant, 1958. 


This warrant consolidates with minor s the 
relating to parcels sent to or received from British . 2 Sa or 
foreign countries. 

The provisions of the revoked warrants fixing rates o; L poaees and fees 
for the British Postal Agencies (which are now includ in the British 
Postal Agencies (Commonwealth and re Parcel Post) Warrant, 1958 
(S.J. 1958/830)), are omitted from the warr 

Came into operation June 1, 1958. "No. "829, 1958. 


2. SAVINGS BANKS. The Trustee Savings Banks (Rate of 
Interest) Order, 1958. 


This order provides that the rate of interest allowed to trustees of 
Trustee Savings Banks on sums standing to the credit of Trustee Savings 
Banks in the Fund for the Banks for ay. - shall be increased from 
£2 17s. 6d. per cent. to £3 per cent. annum until further notice. 


Came into operation May 21, 1958. P*No. 817, 1958. 
3. ROAD TRAFFIC AND VEHICLES. The Road Vehicles 


Lighting (Amendment) Regulations, 1958. 

hese — further amend the Road Vehicles Lighting Regula- 
tions, 1954, make certain minor ¢ ts to t 
Road Vehicles ont sah (Special Exemption and A di t) R 
1954. The principal changes in the former regulations are : 

1. The requirements of those regulations as to the minimum height 
from the ground at which front lamps must be fixed on mechanically 
propelled vehicles first registered under the Vehicles (Excise) Act, 1949, 
after January 1, 1952, are varied by reducing that height from 2 ft. 2 in. 
to 2 ft. 2. Obligatory rear lamps and reflectors carried on vehicles first 
~ istered under oe said Act of 1949 on or after April 1, 1959, or on 

icles, not subject to registration, which are supplied by their manu- 
jactuvere after that date are required to be marked with the appropriate 
specification number of the British Standards I and with certain 
other specified particulars. Obligatory reflectors carried on other vehicles 
are required to be similarly marked after October 1, 1967. 3. Obligatory 
rear lamps and reflectors are, in the case of certain goods vehicles, to be 
attached to their loads instead of to the vehicles. 

Came into operation June 2, 1958. No. 819, 1958. 


4. ROAD TRAFFIC AND VEHICLES. MOTOR VEHICLES. 
The Motor Vehicles (Authorisation of Special Types) Order, 1958. 
This order amends the Motor Vehicles (Authorisation of Special Types) 
General Order, 1955, as amended, in relation to movable plant or equip- 
ment which is specially designed and constructed for moving excavated 
material and the use of which is authorized under art. 12 of the principal 
order. Such plant or equipment is mitted to be used on roads addition- 
ally between private premises ports in either direction; and the 
maximum weights permissible are increased provided that in some cases 
a a with an indemnity is given to the relevant highway and bridge 
authorities. 


Came into operation June 1, 1958. No. 828, 1958. 


5. POST OFFICE. The British Postal Agencies (Common- 
wealth and Foreign Parcel Post) Warrant, 1958. 

This warrant fixes the rates of postage and fees and prescribes con- 
ditions for the cel post services between the British Postal Agencies in 
the Persian Gulf and other places and between one Agency and another. 

These services were previously covered by the British Commonwealth 
and Foreign Parcel Post Warrant, 1950, as ded by sub amend- 
ment warrants. The 1950 warrant and the amendment warrants are revoked 
by the British Commonwealth and Foreign Parcel Post Warrant, 1958, 
which consolidates them with minor amendments, but does not cover the 
services in the British Postal Agencies 

The main alterations made by this warrant are : 

(i) The replacement of the registration service for parcels transmitted 
from one agency to another by an insured service (regs. 7 and 8). (ii) An 
increase from 15 to 22 lb. in the maximum weight for parcels transmitted 
from one agency to another (reg. 6 of the British Commonwealth and 
Foreign Parcel Post Warrant, 1958, as applied by reg. 11 of this warrant). 
(iii) the omission of reference to the agencies in Morocco as a result of 
the closing of these agencies. 


Came into operation June 1, 1958. No. 830, 1958. 


6. POST OFFICE. The British Postal Agencies (Common- 


wealth and Foreign Post) Warrant, 1958. 

This warrant fixes rates of postage and fees (in local currency) and 
prescribes conditions for the postal services (other than the cel post 
service) between the British Postal Agencies in the Persian Gulf and other 
places, and between one agency and another. These services were previously 
covered by the British Postal Agencies (Commonwealth and Foreign Post) 
Warrant, 1953, which is revoked by this warrant. 

The main alterations made by this warrant are: (i) The omission of 
references to the agencies in Morocco as a result of the closing of these 
agencies. (ii) Provision for a small packet service in the Persian Gulf 
Agencies. ‘ 

Came into operation June 1, 1958. No. 831, 1958. 


J, 

















7. SAVINGS BANKS. The Trustee Savings Banks Payment 
Regulations, 1958. 

These regulations lay down the procedure for the withdrawal by 
trustee savings banks of money standing to their credit in the books a 
the National Debt Commissioners. 

The ee re-enact —_ minor amendments such of the pro- 

visions of the National Debt O. P ions, 1930 (S.R. & O. 
1930/ 137 (Rev. 1X, p. 733: 193 . ra 1086)) as relate to payments to trustee 
savings banks. Those a, so far as they relate to Payments to 
trustee savings banks, will cease to have effect on the coming into opera- 
tion of these regulations, b — of the re of s. 30 (1) of the Trustee 
oe Banks Act, 1954, by s. 3 (1) of t Trustee Savings Banks Act, 


Came into operation May 21, 1958. No. 832, 1958. 


8. CUSTOMS AND EXCISE. The Import Duties (Exemp- 
tions) (No. 9) Order, 1958. 
This order exempts certain forms of raw volcanic lite, obsidian and 
pitchstone from duty under the Import Duties Act, 532. 
Came into operation May 22, 1958. No. 833, 1958. 


9. CINEMATOGRAPHS AND CINEMATOGRAPH FILMS. 
BRITISH FILMS (FINANCE). The Cinematograph Films (Col- 
lection of Levy) (Amendment) Regulations, 1958. 

These regulations amend the Cinematograph Films (Collection of Levy) 
Regulations, 1957, by altering the rates of the levy on exhibitors of 
cinematograph films. 


Came into operation May 25, 1958. No. 837, 1958. 


10. NATIONAL HEALTH SERVICE, SCOTLAND. The 
National Health Service (General Dental Services) (Scotland) 
Amendment Regulations, 1958. 

These regulations amend the National Health Service or: Dental 

Services (Scotland) Regulations, 1955 (as already d) b ng 

a revised list of prescribed drugs which a dental practitioner a supply to 

or prescribe for persons for ame he is providing general dental services. 


Came into operation June 9, 1958. No. 838 (S. 37), 1958. 


11. PESTS. The Importation of New Potatoes and Raw Vege- 
tables (Amendment) Order, 1958. 

This order extends from May 20 to 30, 1958, the date of expiry of the 
period during which new potatoes may be imported from Spain and 
Portugal under the sc of the Importation of New Potatoes and 
Raw Vegetables Order, 1958. 


Came into operation May 21, 1958. No. 843, 1958. 


12. CUSTOMS AND EXCISE. EXPORT OF GOODS (CON- 
TROL). The Export of Goods (Control) (Amendment) Order, 


1958. 

This order amends the Export of Goods ype (Consolidation) 
Order, 1958. The principal amendments are as follows : 

1. Licences are no longer required for the export of petroleum coke, 
glue stock, chrome-tanned leather scrap, bones, mineral jelly and mixtures 
of mineral jelly, lard, rosin, certain waxes, abrasives, bismuth and bismuth 
alloys, kraftboard, vulcanized fibre, lignum vitae, cashmere yarns, selenium, 
naphthenic acid and certain botanical drugs. 2. Licences are now none 
for the export of antiques and works of art to the Channel Islands. 3. 
procedure ay packages of valuables to be exported under the su sper 
vision of the Board of Trade has been abolished. 4. Groups 14 and 16 
in sch. 1 to the principal order have been incorporated in group 1 and 
the abrasive manufactures in group 4 have been incorporated in group 
6 (4): this effects no change of substance. 


Came into operation May 24, 1958. No. 844, 1958. 


_13. GAS. The Gas (Pension Scheme) (Amendment) Regula- 
tions, 1958. 

These regulations amend the Gas (Pension . Scheme) Regulations, 1949, 
so as to enable any p scheme ed by an Area Board or the 
Gas Council and eqgreved by the Minister of Power to provide that mem- 
bership shall be compulsory and that contributions due from members may 
be deducted from their wages or remuneration. 


Came into operation May 30, 1958. No. 847, 1958. 


14. ALTENS (Approved Ag 1958. Came into opera- 
tion May 26, 1958. No. 820, 

15. CUSTOMS AND a. The Import Duties (Exemp- 
tions) (No. 10) Order, 1958. 


This order ma of certain raw botanical drugs from duty under the 
Import Duties Act, 193 


Came into operation June 2, 1958. No. 870, 1958. 
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16. AGRICULTURE. The Pig Industry Development Auth- 
ority Levy Scheme (Approval) Order, 1958. 

By this order the Ministers approve the Pig Industry Development 
Authority’s scheme for the imposition of charges to meet their expenses. 
The scheme, which is set forth in the schedule to the order, comes into 
operation on June 2, 1958, and applies throughout Great Britain. The 
scheme provides for a charge at the rate of 2d. per score deadweight (or 
146d. per score liveweight) to be paid to the Authority in respect of any pig 
that is eligible for a fatstock guarantee payment. The charge will become 
payable when such a pig is sold and will be shared between the parties to 
the sale. It will be collected on behalf of the Authority by way of 
deduction from the fatstock guarantee payment. 

Came into operation June 2, 1958. No. 871, 1958. 
17. CLEAN AIR. The Dark Smoke (Permitted Periods) 


(Vessels) Regulations, 1958. 
Section 1 of the Clean Air Act, 1956, as applied by s. 20 of that Act, 
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makes it an offence to emit dark smoke (as defined) from the chimney of 
a vessel, but provides that emissions of smoke lasting for not longer than 
such periods as may be specified by the Minister of Housing and Local 
Government by regulation shall, in such classes of case and subject to 
such limitations as may be so specified, be left out of account for the 
porpoess of the section. These regulations specify the permitted emissions 
of smoke. 


Came into operation June 1, 1958. No. 878, 1958. 


18. NATIONAL HEALTH SERVICE, ENGLAND. 
NATIONAL HEALTH SERVICE, SCOTLAND. The National 
a Service Contributions Act, 1958 (Appointed Day) Order, 


This order appoints July 7, 1958, as the appointed day for the purposes 
of the National Health Service Contributions Act, 1958. 


Made May 23, 1958. No. 88C (C.5), 1958. 


CONFERENCES, MEETINGS, ETC. 


NALGO CONFERENCE, 1958 


Delegates at this year’s annual conference of the National and 
Local Government Officers Association were in a complex frame 
of mind. On the one hand they wished to take positive action 
to improve the negotiating strength of their Association in view 
of the fall in the value of money since their last salary agreements 
and of such hostile moves as that of the Minister of Health in 
declining to honour (as they saw it, although our views on this 
were given at 121 J.P.N. 827) a voluntarily reached agreement of 
a Health Service Whitley Council. 

But despite this bellicose attitude, delegates proved that they 
were not willing to take any drastic steps on individual items 
brought up for their consideration. 

They were, as more than one delegate said, highly conscious 
of the chilliness of the economic climate but when they were 
invited, for instance, to express a forthright opinion that the 
Cohen Committee were wrong in their basic assumption that it 
was the employed classes who must pay the price of inflation they 
declined to do so. Again, a motion which would have directed the 
National Executive Council to put forward salary claims to com- 
pensate for the rise in the cost of living index in all fields where no 
claim is at present current was rejected. The National Executive 
Council had no difficulty in persuading the conference to leave it to 
them to decide when the time had arrived for a forward policy. 

Basing their case primarily on the ministerial veto in the health 
service, the Salford branch proposed that the question of strike 
action should again be considered. The mover of a motion to 
this effect declared himself to be no friend of strikes but said 
that, just as this country ought to have the H-bomb with no 
aggressive intention but only to use under great provocation, so 
NALGO ought to arm itself with the most powerful weapon in 
the industrial field. Opposition to the motion, all of which came 
from the floor and not from the National Executive Council, 
revolved round two points. The first was that the public attitude 
to strikes had hardened and there was therefore little likelihood 
that a strike in the public services would enjoy much sympathy. 
The second objection was that a large number of members of the 
Association would be too apathetic to support the strike and 
unless it was solid it would obviously fail. These considerations 
appeared to satisfy the delegates and the motion was rejected. 

Allied to the strike question was that of non-unionism and the 
Liverpool No. 2 Health Services branch, with the support of their 
district committee, wanted the National Executive Council to try 
to ensure that membership of a trade union should be made a 
condition of employment in the services covered by the Associa- 
tion. The idea is not new to NALGO conferences but it has 
been consistently turned down in the past. On this occasion Mr. 
N. W. Bingham, chairman of the service conditions committee, 
asked that the motion should be referred to the council. He said 
that they all must have a great deal of sympathy with the motives 
which prompted it. In particular, those who were actively 
engaged in negotiations could not refrain from bitterness when 
the results of their efforts were enjoyed equally by those who con- 
tributed neither money nor interest and those whose support gave 
the negotiators their strength. It seemed only reasonable that when 

service conditions were settled by trade union action those who 
benefited should at least contribute to the cost. The Executive 
Council, therefore, would not wish this motion to be rejected. 
On the other hand, to adopt it would make a sudden and com- 
plete reversal of principles and policy held by NALGO since its 
formation. They therefore asked, and the conference agreed, 
that the matter should be examined by the Executive Council 
during the coming year and made the subject of a report to next 
year’s conference. 


A debate of no small domestic significance to the Association 
and of some constitutional interest to other unions took place 
on a motion proposed by the Executive Council for regulating 
arrangements for taking a ballot of the membership and for 
operating decisions which might thus be reached. From a maze 
of technicalities and qualifications it will suffice here to say that 
the motion was intended to give the conference permissive powers 
in this matter, including that to determine the majority necessary 
for the acceptance or rejection of a proposition dealt with by 
ballot. In addition, conference would be authorized to determine 
the powers and duties of the Executive Council either to proceed 
to action on the result of a ballot or alternatively to await the 
decision of the next ensuing conference. 

Controversy narrowed down to the issue whether anything but 
a plain majority of those voting ought to determine action. Those 
who thought that such a simple majority was inadequate remarked 
that on a vote of the whole membership of 250,000 there might 
be 50,000 votes for a given course and 49,000 against. If a simple 
majority was to determine the issue the course would then be 
taken clearly by the declared wishes of a minority of the member- 
ship. For this reason, they argued, it should sometimes be 
necessary to prescribe 4 minimum majority before action would 
be taken. Opponents of this view said that only those interested 
enough to vote should be considered and the “ disinterested, the 
apathetic, the couldn’t-care-less element” should be ignored. Of 
those who did vote the majority ought to have their way. The 
conference, after a long debate, came down in favour of the 
Executive Council’s view and ballots in future will be subject 
to this rule. It was, in fact, applied to the ballot on the Trades 
Union Congress referred to in the following paragraph. 

Debate on affiliation to the Trades Union Congress began 
with a motion asking the conference to declare in favour of this 
policy. This was speedily varied by an amendment which would 
instruct the Executive Council to conduct a postal ballot of 
members on the subject. It is hardly surprising that on so well- 
worn a theme few new arguments could be adduced. There were 
those who feared that a link with the Trades Union Congress 
might have a political implication which would be unacceptable to 
many members of the Association and would be disliked by the 
employing authorities. On the other side were those who denied 
that the facts justified such an implication and that even if it 
existed it would be unimportant in comparison with the advantages 
of joining forces with 8,000,000 other trade unionists in support 
of their common interests. Debate, indeed, concentrated on con- 
stitutional points. The unwillingness of the Executive Council to 
give the conference a lead on affiliation was matched in the 
event by conference’s similar reluctance to advise the membership 
at large. The motion as amended and carried contained no 
expression of opinion on the part of conference. 

Further argument arose when the new rule about the holding 
of ballots came to be applied and the National Executive Council 
proposed that the result must show a majority of the whole mem- 
bership to determine the issue ; unless such a majority voted in 
favour, the result of the ballot would come to next year’s con- 
ference for what action it might decide to take. There was strong 
opposition to what one delegate called assuming that every non- 
voter was opposed to affiliation. When the matter was put to 
the count there were 738 members in favour and 625 against. A 
card vote was demanded and it showed 110,011 in favour and 
103,547 against. The ballot will accordingly be held and unless 
over 125,000 votes, i.e., half the membership, are in favour of 
affiliation the Executive Council will not proceed. When the 
matter was last balloted on, the number of votes in favour was 
73,151. 
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The subject of working conditions came up on a motion calling 
for action to press local authorities to provide adequate facilities 
in respect of lighting, heating, ventilation, furnishings and equip- 
ment. The Executive Council were asked to take the matter 
up and to continue to press for the implementation of the Gowers 
Report. The Council’s spokesman said that it was well-known 
that many of their members were forced to work in offices with 
standards which would not be tolerated if the provisions of the 
Factory Acts applied to them. 

At last year’s conference the National Executive Council were 
instructed to examine the problem of local government re- 
organization and submit their views to the Government. The 
annual report this year showed that little had been done and 
delegates criticized the Council’s failure in this respect. The 
reply was that the subject had been carefully examined but that 
it had become apparent that whatever proposals for altering the 
structure of local government were put forward they would 
inevitably be unacceptable to large numbers of local government 
officers. It was impossible to devise a scheme for reconstruction 
which would be equally palatable to the staffs of county councils, 
borough councils and all the other types of authority. For this 
reason the Executive Council had decided to offer no suggestions 
about structure but to concentrate their efforts on protecting the 
interests of officers affected by legislation, particularly by securing 
the best terms of compensation for those displaced or down- 
graded. They obtained support for their endeavours to secure 
that the compensation regulations made under the Local Govern- 
ment Bill should provide terms not less favourable than those 
laid down by the Local Government Act, 1933. 

The changing forms of organization amongst professional 
officers employed by local authorities were reflected in a notice 
of motion proposed by the National Executive Council and carried. 
It noted the increasing number of professional and sectional 
organizations and recognized their useful role, particularly in the 
matter of service conditions, by their co-operation with NALGO. 
It recorded the opinion that NALGO was the appropriate trade 
union for all local government officers and that the existing form 
of representation of staffs on the National Joint Council would 
remain adequate even when the salary “ ceiling” was removed ; 
nevertheless, to ensure appropriate representation of various 
interests, a panel system within the National Joint Council should 
enable professional or sectional organizations to nominate repre- 
sentatives through the existing NALGO machinery. 


INSTITUTE OF MUNICIPAL TREASURERS AND 
ACCOUNTANTS 

The 73rd annual conference took place at Eastbourne from 
June 11 to 13, under the presidency of Mr. W. O. Atkinson, 
county treasurer of Middlesex. Mr. Atkinson said on the subject 
of stock issues that the settlement of terms was both delicate 
and difficult, but terms should be fair both to the authority and 
the investor. It might be helpful, therefore, if local authorities 
could be given advance information about forthcoming stock 
issues. The recent six per cent. stock issues were hailed by the 
press as outstanding successes, yet the fact that they were heavily 
oversubscribed suggested that the terms were unnecessarily 
favourable to the investor who gained at the expense of the local 
authorities concerned. It might be worth considering the issue 
of stock by public tender, but this work had been untried for so 
long that the reaction of Government departments and the public 
was unknown. 

Mr. D. N. Chester, warden of Nuffield College, Oxford, and a 
member of Oxford city council, spoke on general thoughts on 
the Local Government Bill. He said that although the introduc- 
ing of the rate-deficiency grant would be beneficial to local 
authorities, the Government had generally shown littie concern 
for their financial independence. The Government had only 
partially reformed the rating structure and had done nothing 
to provide additional sources of local revenue, while the general 
grant did not seem to be relevant in reducing the six to five ratio 
between grants and rates. In his opinion, neither a generous 
general grant nor a reorganization of areas cured their financial 
inadequacies. The independent resources of a local authority 
should come from the industry, commerce and people within its 
area. 

Mr. C. H. Pollard, C.B.E., city treasurer of Kingston-upon-Hull, 
spoke on the financial consequences of the Bill, and traced the 
history of grants in relationship to rate income and considered 
the basic principles on which grants were paid to local author- 
ities. The growth of grants for local services provided in the 
national budget was illustrated, in 1953-54 the budget estimate 
was £520°8 million compared with an estimated amount of £817°1 
million in 1958-59. He thought that much of the criticism of 


the general grant was ill-informed and misleading, since the 
intention was to vary the relationship between grants and rates 
and to leave local authorities uninfluenced by considerations of 
grant aid with the responsibility of maintaining, and indeed 
enhancing, standards of service. He thought that it was unsatis- 
factory that nothing had been done to restore classified road 
maintenance grants to London and the county boroughs; he 
also thought that, although the police service had been omitted 
from the general grant arrangements for “technical reasons,” 
it would have been possible to devise factors for inclusion in 
the formula for this purpose. He thought that there remained 
an important flaw in the structure of the general grant proposals 
in that there was no guarantee as to the amount of the general 
grant or the proportion of local expenditure which would be so 
met; there was also the sinister factor called in the White Paper 
“the general state of the economy,” which might mean anything. 


PERSONALIA 


HONOURS 

Colonel Vernon F. Royle, clerk to the justices for the South 
Lonsdale and Hornby and Garstang divisions of Lancashire, has 
recently been appointed Honorary Colonel of the Sth Battalion 
King’s Own Royal Regiment in succession to General Sir Neil 
Ritchie. During the war he served in Burma and India com- 
manding a column of Chindits in 1943 and 1944. Colonel Royle 
is at present chairman of the West Lancashire T.A. Association 
and a member of the Advisory Panel to the Lancashire magis- 
trates’ courts committee. He is a partner in the Lancaster firm 
of Messrs. Sanderson & Royle. 


Mr. A. Basterfield, O.B.E., town clerk of Halesowen, who will 
retire in September, is to receive the honorary freedom of the 
borough. Mr. Basterfield has served the council for 46 years, 
becoming clerk to the then urban district council in 1930 and 
charter town clerk on the borough’s incorporation in 1936. Mr. 
Basterfield will be succeeded as town clerk by the deputy town 
clerk, Mr. J. B. McCooke, who has previously served as assistant 
solicitor with Newcastle-under-Lyme and Cheltenham corpora- 
tions. 

Chief Superintendent T. Athron of Altrincham police division 
has been awarded the Queen’s Police Medal. He joined the 
force at Hoole, Chester, in 1923, and was formerly superintendent 
at Runcorn and Wilmslow and chief inspector at Stockton Heath. 


APPOINTMENTS 

Mr. G. G. Lind-Smith, aged 55, has been appointed recorder 
of Birkenhead. The new recorder was educated at Wellington 
College and University College, Oxford, and was called to the 
bar in 1928. In January, 1957, he was appointed deputy chair- 
man of Cheshire quarter sessions. 

The appointment of Mr. P. J. Chellew, as clerk to Penzance 
borough magistrates has now been approved by the Secretary 
of State. Mr. Chellew who is principal of the firm of Messrs. 
T. J. Chellew & Son of St. Ives, is also clerk to St. Ives borough 
justices, clerk to West Penwith justices and also coroner for the 
Western division of Cornwall. The appointment is consequent 
upon the death of Mr. R. B. G. Birtill, the former clerk. 


Mr. Cyril C. Davies, town clerk of Pwllheli, has been appointed 
coroner for South Caernarvonshire in succession to the late Mr. 
Eirwyn Robyns-Owen. Mr. Davies, aged 39, succeeded his father, 
Alderman Cradoc Davies, as town clerk in 1950. He is a gradu- 
ate of the University of Wales, Aberystwyth, and was admitted 
in 1943. 


OBITUARY 

Mr. H. C. F. M. Fillmore, town clerk of Warwick from 1932 
to March, 1956, when he retired for health reasons, has died. Mr. 
Fillmore was educated at King’s School, Worcester, and in 1922 
was articled to the town clerk of Worcester. He later spent 4 
year in the offices of Parliamentary agents at Wesminster and 
was admitted in 1927. He returned to Worcester as a legal assist- 
ant to the town clerk, and his next appointment was as deputy 
town clerk of Bury, Lancashire. From there he went to Warwic 
as town clerk in 1932. In 1939 he was appointed superintendent 
registrar of Warwick and Leamington. 

Mr. C. E. Barker, clerk to the Birmingham justices for 24 years 
until his retirement in 1944, has died. He entered the service 
of the magistrates in 1908 and was chief assistant clerk before 
his appointment as clerk. 





In 
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BIRTHDAY 


PRIME MINISTER’S LIST 
KNIGHTS BACHELOR 
Evans, David Lewis, deputy keeper of the records, Public 
Record Office. 
Hill, James William Francis, for services to the Association of 
Municipal Corporations. 
Yeaman, Ian David, president, Law Society, 1957-1958. 


ORDER OF THE BATH 
CIVIL DIVISION 
Gille, F. B., under-secretary, Welsh Office, Ministry of Housing 
and Local Government. 
Girling, J. L., lately comptroller-general, Patent Office and 
Industrial Property Dept., Board of Trade. 
Godber, G. E., deputy chief medical officer, Ministry of Health. 
Stewart, I. G., under-secretary, Ministry of Labour and National 


Service. 
ORDER OF THE BRITISH EMPIRE 
CIVIL DIVISION 

CBE. 

Alker, T., town clerk, Liverpool. 

Beek, F. W., assistant secretary, Ministry of Health. 

Bellamy, D., chairman of Yorkshire Electricity Board. 

Boulton, W. W., secretary, General Council of the Bar. 

Gains, S. G., assistant solicitor, Office of H.M. Procurator Gen- 
eral and Treasury Solicitor. 

Garside, R. H. G., regional controller, London (Inner) Region, 
Ministry of Pensions. 

Jackson, R. L., assistant commissioner, Metropolitan police. 

Lessing, R., president, National Society for Clean Air. 

Levine, S. H., assistant secretary, Board of Trade. 

Riddlelshell, Miss, under-secretary, Ministry of Pensions. 
OBE. 
— W. E., deputy director of audit, Exchequer and Audit 

pt. 

Davies, J. L., for service as councillor, Merioneth county 
council. 

Edwards, R. U. L., senior chief executive officer, Ministry of 
Pensions and National Insurance. 
. Englebeck, E. J. A., principal inspector, Board of Customs and 

Xcise. 

Fryer, E. D., chief executive officer, Ministry of Transport and 
Civil Aviation. 
— I. R. C., inspector of ancient monuments, Ministry of 

orks. 

Hancock, A. E., chief executive officer, Ministry of Pensions 
and National Insurance. 

Jones, T. R., secretary, staff side, Civil Service National Whitley 
Council. 

Lloyd, T. A., architect and planning construction chairman, 
Council for the Preservation of Rural Wales. 

Osmond, D., chief constable, Shropshire. 

Sumner, J., public cleansing and salvage inspector, Ministry of 
Housing. 

Valentine, M.I., assistant chief constable, Manchester. 

Worthington, H. B., chief administrative officer, Public Trustee 

ce. 

MBE. 

— C., for service as chairman, Gainsborough urban district 
council. 

Barron, C. H., superintendent, Bedfordshire constabulary. 

Cartwright, P. R., head clerk, town clerk’s office, Birmingham. 

Dix, H., superintendent, Staffordshire constabulary. 

Faragher, W. E., town clerk, Ramsey, Isle of Man. 

Gibbs, H. E., senior executive officer, Ministry of Housing. 

Grudgings, D., clerk, Benfleet urban district council. 

Miller, J. J., chief superintendent, Metropolitan police. 

Peacock, W. E., senior executive officer, Ministry of Health. 

Redman, W. H., first council clerk, Central Office, Supreme 
Court of Judicature. 

Shand, A., chief superintendent (t/assist. chief constable), 
Nottinghamshire constabulary. 

Tarring, G. A. W., assistant official receiver, Board of Trade. 
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HONOURS 


Townsend, C. B., clerk, Bedford rural district council, and 
Kempston urban district council. 

Vickers, W. B., lately superintendent, Durham county con- 
stabulary. 


COMMONWEALTH RELATIONS OFFICE LIST 
KNIGHTS BACHELOR 
STATE OF VICTORIA 


O'Bryan, The Honourble Norman, Judge of the Supreme Court, 
State of Victoria. 


COMMONWEALTH RELATIONS 
Murray, The Honourable John, Chief Justice of Southern 
Rhodesia. 


FEDERATION OF RHODESIA AND NYASALAND LIST 

Clayden, The Honourable Henry John, a Judge of the Federal 
Supreme Court. 

COLONIAL OFFICE LIST 
KNIGHTS BACHELOR 

Bacon, Roger Sewell, lately Justice of Appeal, East African 
Court of Appeal. 

Davies, Edward John, Q.C., Chief Justice, Tanganyika. 

Jibowu, Olumuyiwa, Chief Justice of the High Courts of Lagos 
and Southern Cameroons, Federation of Nigeria. 


QUEEN’S POLICE MEDAL FOR DISTINGUISHED SERVICE 
ENGLAND AND WALES 
Johnston, Col. T. E. St., chief constable, Lancashire con- 
stabulary. 
Watson, W. E., chief constable, Stoke-on-Trent city police. 
Lee, N., assistant chief constable, Durham county constabulary. 
Hawkyard, H. W., commander, Metropolitan police. 
Chown, E. L., chief superintendent, Hampshire constabulary. 
Carnill, G. A., chief superintendent, Sheffield city police. 
Langman, H. W., chief superintendent, Devonshire constabulary. 
Waller, S., superintendent and deputy chief constable, Rochdale 
borough police. 
Johnson, W., superintendent (Grade I), Metropolitan police. 
Prizeman, G. J., superintendent (Grade I), Metropolitan police. 
O'Keeffe, W. J., superintendent and deputy chief constable, 
Southport borough police. 
Smith, P. L., chief of police, London Transport Executive 


police. 
BRITISH EMPIRE MEDAL 
CIVIL DIVISION 

Hutchinson, G. W., superintendent, Liverpool city special con- 

stabulary. 
IMPERIAL SERVICE ORDER 

Bridges, D. M., chief executive officer, Ministry of Pensions. 

Budd, F. W., deputy director of audit, Exchequer and Audit 
Department. 

Hall, G. L., chief executive officer, Ministry of Health. 

McMillan, J. R., chief executive officer, Board of Customs and 
Excise. 

Sedgley, F., chief executive officer, Home Office. 

Sturman, A. C., chief executive officer, Ministry of Housing. 


BILLS IN PROGRESS 


The Landlord and Tenant (Temporary Provisions) Bill. 
amended by Standing Committee D.] 

Public Records Bill. [H.L.] [As amended by Standing Com- 
mittee E.] 

Maintenance Orders Bill [As amended on Report.] 

Matrimonial Proceedings (Children). [As amended on Report.] 

Divorce (Insanity and Desertion). [As amended in Committee.] 

Licensing of Bulls and Boars. [H.L.] An Act to vary the 
grounds for the refusal of licences under the Improvement of 
Live Stock (Licensing of Bulls) Act, 1931, for keeping bulls or 
boars for breeding purposes. 


[As 
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THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


LEGAL AID AND ADVICE 

At question time in the Commons, Mr. B. Janner (Leicester, 
N.W.) asked the Attorney-General whether, in view of the report 
of the Law Society on the operation and finance of part I of the 
Legal Aid and Advice Act, 1949, he would amend ss. 2 and 3 
of that Act so as to enable free legal aid to be given where the 
disposable income of an applicant was above £156, and to exclude 
from legal aid those persons whose disposable income was over 
£600 instead of £420. 

The Attorney-General replied that the Lord Chancellor had 
reluctantly decided that he could not at present revise the financial 
provisions of the Legal Aid Scheme, but he would see what 
could be done when the Legal Advice Scheme was in operation. 

Mr. Janner then asked whether the Attorney-General was aware 
that the provisions as they now stood were making it extremely 
difficult indeed for litigants of slender means to pursue their 
cases, that very large demands were being made upon them for 
payments which they could not bear and that in many cases they 
had to reject all assistance and do the best they possibly could 
with help from friends in order to pursue their cases. Would he 
look at the matter again ? 

The Attorney-General replied that the Lord Chancellor was 
aware of the views expressed by the Advisory Committee on those 


matters. 
ROBBERY AND VIOLENCE 


The Secretary of State for the Home Department, Mr. R. A. 
Butler, stated in a written answer that the number of robberies 
known to the police in the Metropolitan Police district in which 
coshes or blunt instruments of some kind were used was 64 in 
1957 and 48 in 1953. The maximum penalty for either robbery 
with violence or felonious wounding was life imprisonment. 

During the first four months of this year there were 3,975 cases 
of housebreaking or burglary in the Metropolitan Police 
district, an increase of 36 per cent. over the comparable period 
- year and of nearly 50 per cent. over the same period of 
1956. 


INTER-DEPARTMENTAL COMMITTEE 


Mr. Butler announced that he and the Lord Chancellor have 
appointed the following to be members of the inter-departmental 
committee under the chairmanship of Mr. Justice Streatfeild on 
the business of the criminal courts: 

Mr. T. H. Evans, clerk of the peace for Staffordshire. 

Dr. T. C. N. Gibbens, senior lecturer in forensic psychiatry at 
the Institute of Psychiatry, London. 

Mr. J. G. Harries, secretary for education, Cornwall. 

Sir David Hughes Parry, Q.C., chairman of Caernarvon quarter 
sessions and director of the Institute of Advanced Legal Studies, 
University of London. 

Professor W. J. H. Sprott, Professor of Philosophy, Nottingham 
University. 

Mr. G. A. Thesiger, M.B.E., Q.C., chairman of West Kent 
quarter sessions and recorder of Southend. 

Mrs. Barbara Wootton, J.P., Nuffield research fellow, Bedford 
College, London. 

Miss Nora Wynne, O.B.E., J.P., director of Carr & Co., Carlisle. 


LEGAL AID SCHEME 


The Lord Chancellor announced an extension of the Legal 
Advice Scheme in the House of Lords. He said that the Law 
Society had recently placed before him certain proposals for 
implementing s. 7 of the Legal Aid and Advice Act, 1949, and 
the Law Society of Scotland had informed the Secretary of State 
for Scotland that they would be prepared to consider similar 
arrangements for implementing s. 7 of the Legal Aid (Scotland) 
Act, 1949. Those proposals provided, in substance, for the giving 
of oral advice by solicitors in ordinary practice for a fee paid 
out of the Legal Aid Fund. It appeared that a scheme of that 
kind would be more ‘satisfactory in many respects than the 
employment of salaried legal advisers, and they were prepared 
to adopt it. If, as they hoped, sufficient solicitors indicated 
their willingness to undertake the work, they intended to bring 
s. 7 of the two Acts into force towards the end of this financial 
year. He and the Secretary of State for Scotland expected to 
follow that by bringing s. 5, the remaining section dealing with 
legal advice, into force later in the next financial year. 

For the Opposition, Lord Milner of Leeds, said that would be 
a great help to many people, and he was confident that solicitors 
would be only too happy to co-operate in making it a success. 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 


HOUSE OF LORDS 


Tuesday, June 10 
LocaL GOVERNMENT BILL—read 2a. 


Thursday, June 12 
DomiIcILe BILL—read 2a. 
VARIATION OF TRUSTS BILL—read 2a. 


Monday, June 16 
PHYSICAL TRAINING AND RECREATION BILL—read 2a. 
MATRIMONIAL CAUSES (PROPERTY AND MAINTENANCE) BILL—read 
2a. 
Tuesday, June 17 
INDUSTRIAL ASSURANCE AND FRIENDLY SOCIETIES Acr, 1948 
(AMENDMENT) BILL—read 3a. 
DEFENCE CONTRACTS BiILL—read 2a. 
PREVENTION OF FRAUD (INVESTMENTS) BiILL—read 3a. 
STATUTE LAW REVISION BiILL—read 3a. 
MATRIMONIAL PROCEEDINGS (CHILDREN) BiLt—read 3a. 


Thursday, June 19 
MAINTENANCE ORDERS BiLL—read 3a. 
MERCHANT SHIPPING (LIABILITY OF SHIPOWNERS AND OTHERS) 
Bitt—read 2a. 
LICENSING OF BULLS AND Boars BiLt—read 2a. 
MARRIAGE ACTS AMENDMENT BILL—read 3a. 
LAND Powers (DEFENCE) BILt—read 3a. 


HOUSE OF COMMONS 
Friday, June 13 
Costs OF LEASES BILt—read 2a. 
Friday, June 20 
TRADING REPRESENTATIONS (DISABLED PERSONS) BILL—read 3a. 
SALE OF MILK BILL—read 2a. 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else- 
where in this journal.) 

The Howard Journal. Howard League for Penal Reform. Price 
3s. 6d. 

Parish Administration. Charles Arnold-Baker. Methuen. Price 
42s. net. 

Return of Rates and Rates Levied per Head of Population 
(England and Wales) 1958-59. Institute of Municipal Treasurers 
and Accountants (Incorporated). Price 7s. 6d. net. 

The Boy in Industry. By Sir Harry Pilkinson. The Charles 
E. B. Russell Memorial Lecture. 17 Bedford Square, W.C.1. 
Price 9d. 

Battersea Park, 1858-1958. L.C.C. No price stated. / 

Washington and Lee Law Review. Spring, 1958. Lexington, 
Virginia. ' 

Underhill’s Principles of the Law of Partnership. 7th edn. 
By George Hesketh. Butterworth & Co. (Publishers) Ltd. Price 
2is., postage Is. 3d. extra. 

Minnesota Law Review. April, 1958. 


NOTICES 


HALDANE ESSAY COMPETITION 1958 


Local government is facing many difficult-problems at the 
present time, some of which would provide excellent subjects 
for essays to be entered for the 1958 Haldane Essay Competition. 

This competition, which is organized by the Royal Institute 
of Public Administration, has been frequently won by members 
of the local government service. The prize for the 1958 com- 
petition will be £50 and the Haldane silver medal. Additional 
awards may also be made if the judges consider other contribu- 
tions to be of high merit. ; 

The Haldane essay competition has been held annually since 
1924. It aims to secure significant and original contributions 
to the study of the history and practice of public administration. 
The competition is open to all present and past members of the 
public services throughout the British Commonwealth. ; 

The judges for the 1958 competition will be Dr. Norman Fisher, 
principal of the staff college of the National Coal Board and 
Dr. R. N. Jackson, Fellow of St. John’s College, Cambridge. 

The closing date of the competition is October 31, 1958. Further 
details are obtainable from Haldane House, 76a New Cavendish 
Street, London, W.1. 
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MEDITERRANEAN SCENE 


Spotorno, Liguria, Italy. 
June 9. 


“ Still they cry ‘Peace ! Peace ! ° but there is no peace.” 

These words might be applied to events at home during 
the past month or so, with their outbreak of industrial unrest, 
bringing inconvenience and hardship in their train. Abroad, 
mankind is still distracted by the continuing hostility between 
East and West, which appears no more likely than before to 
be healed by the stalwart cries of “ Excelsior ! ” with which 
the populations of the world would urge their reluctant 
leaders towards the Summit Talks. And France, our nearest 
neighbour, the pioneer of Liberty, Equality and Fraternity, 
the cynosure of democratic eyes, has undergone a new revolu- 
tion—fortunately bloodless at the time of writing, but a 
revolution for all that, since one man has been granted 
dictatorial powers, and parliamentary procedure will be in 
abeyance for the next five months at least. The Fourth 
Republic has committed suicide, after an undistinguished 
life of 14 years. A new constitution is promised, to be based 
(it is said) on that peculiarly un-English institution—a 
Referendum. Disquieting parallels of recent years leap to 
the mind—in pre-war Germany, Austria and Greece, and in 
the post-war states of Eastern Europe. It may prove other- 
wise in France; but dictatorship masquerading as democracy 
has been a recurring phenomenon of the past 30 years. 


However, there was absolutely no visible sign of all this 
when our ‘plane touched down on the airport at Nice, in 
brilliant sunshine, less than a week ago. From London we 
had flown a straight course to the English coast near 
Hastings, crossing it within 15 minutes of our departure, and 
passing Paris, to our left, little more than half an hour later. 
From 21,000 ft. the great city of Lyons had the appearance 
of a small, straggling town. Within two hours of our start- 
ing time we were over the great massifs of the Alpes Mar- 
itimes, and the banks of cloud parted sufficiently to enable us 
to remark the beauty of green slopes and valleys to the south, 
and the bare and jagged ridges on the northern side. Then 
the cloud cleared ; the blue, sunlit waters of the Mediterran- 
ean appeared ; and two and a half hours after leaving London 
we had passed customs and passport control, and were in the 
Italian Riviera coach. 


Nice, in the hot afternoon sunshine, bore its usual air of 
opulent and slightly ostentatious luxury. Despite its com- 
paritive proximity to Corsica, everything seemed much as 
usual. We saw no demonstrations, no shouting crowds, no 
force of watchful police in its handsome streets—only a few 
sleepy officials who marked our passports with the inevitable 
rubber-stamps and waved us on with usual Gallic courtesy. 


So long as we remained on French territory (Nice and its 
neighbouring strip of coast were ceded by Italy to Napoleon 
Il in 1860), and while we crossed the little state of Monaco, 
with its famous pleasure-palaces and its Ruritanian police, we 
were driven sedately enough on the tortuous but impressive 
road, the Basse Corniche, sometimes a few yards from the 
sea, sometimes traversing tunnels hewn out of the solid rock. 
After Mentone and Mortola (where an English family has 
created a famous garden, containing 6,000 different species 
of plants), we paused, first for French and then for Italian 
customs control, at Ventimiglia, the frontier-town, gay with 
flowers of brightly varied hues. Here we entered what is 
now the Province of Liguria, a crescent-shaped strip of terri- 
tory with the great port of Genoa situated at the central point 


of the coast. The western and eastern halves of the crescent 
are known respectively as Riviera di Ponente (the Riviera 
of the Setting Sun, facing east) and Riviera di Levante (the 
section facing west, the Riviera of the Rising Sun). All this 
territory, from Nice on the west to the borders of Tuscany 
on the south-east, formed in the sixteenth century the 
Republic of Genoa, ruled by the powerful Doria family. It 
was not until 1814 that its independence was finally extin- 
guished, and the Province of Liguria became part of the Pied- 
montese dominions, under the House of Savoy. Only in 1860 
was Northern Italy united, under the rule of Victor Emmanuel 
II, during the Risorgimento or resurrection of national aspira- 
tions, inspired by Mazzini, Cavour and (later) Garibaldi. 


Along the winding coastal road, where once the Roman 
legions tramped—a road still called Via Aurelia in honour 
of its builder—our coach travelled, gathering speed as it 
went, with a reckless indifference to double bends, blind 
corners, steep ascents and descents, keeping up an average 
speed of between 50 and 60 miles an hour. We have often 
had occasion to speculate why the Italians, who in most of 
their relations with their fellow men are kindly, courteous, 
almost naive, and with a natural good taste that does not 
depend upon education or social class, should behave, when 
in charge of a motor-vehicle, in the most noisy, dangerous, 
inconsiderate and selfish manner. Reverting to the observa- 
tions with which this article began, we are reminded, several 
times each day, of Jehu, a character in the Second Book of 
Kings, who “drove furiously” at all times; and of the 
famous Occasion when two messengers in succession came out 
from the city and, recognizing his chariot only by the cloud 
of circumambient dust, inquired, “Is it peace, Jehu?” To 
this it will be remembered, that intrepid driver retorted rudely 
““ What hast thou to do with peace ? Turn thee behind me.” 
The pedestrian on the Italian roads, deafened by the clatter 
of lorries, motor-cycles and Vespa scooters, all being badly 
over-driven, and all continuously using their horns, might well 
make a similar inquiry; and, if he did so, would receive an 
equally brusque reply. 

A.L.P. 


ADDITIONS TO COMMISSIONS 


BUCKINGHAM COUNTY 


William Sidney Hugh Jones, 252 Totteridge Road, High 
Wycombe. 

Mrs. Violet Agnes Annie Timberlake, The Cottage-on-the-Hill, 
Hughenden. 


YORKS N.R. COUNTY 


Joseph Stanley Alton, North Tanfield, Ripon. 

Mrs. Mary Boyd Bayley, Scargill Lodge, Barnard Castle. 

Frank Boyes, Low Ground, Harome, York. 

Lt.-Col. Maurice John Brownlees Burnett, D.S.O., Dunsa 
Manor, East Layton, Richmond, Yorks. 

Ernest Buxton, 97 West Street, Normanby, Middlesbrough. 

Ian Colquhoun Malcolm, Glencoe, The Grove, Marton-in- 
Cleveland. 

Clifford Gordon Milnes, Station Road, Scalby, Scarborough. 

The Hon. Richard William Algar Orde-Powlett, Wensley Hall, 
Leyburn, Yorks. 

Lady Jane Mary Scrope, Danby-on-Yore, Leyburn, Yorks. 
— Henry Slingsby, M.C., Mill House, Kirkby Moorside, 

ork. 

Charles MacDonald Smailes, 9 Norwich Road, Middlesbrough. 

John Willins Tarran, 15 Enterpen, Hutton Rudby, Yarm. 
‘. _— Gerald Richard Powlett Wilson, Cliffe Hall, Pierce- 

ridge. 

William Marcus John Worsley, Wool Knoll, Hovingham, York. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘* The Publishers of the Justice of the Peace and Local Government Review, Little Lond 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the 


must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Arbitration—Purported submission of matter not arbitrable 
—Course for arbitrator. 

A, who is the tenant of Black Acre, requested B his landlord 
to carry out certain improvements on the farm and B agreed to 
do so. After the improvements had been completed B wrote to 
A that he would require some interest on the improvements 
carried out. A and B could not see eye to eye upon what should 
be a proper sum and they referred the matter to X as arbitrator. 

The reference was: 

“To determine in accordance with the provisions of the Agri- 
cultural Holdings Act, 1948, the interest to be paid in respect 
of the improvements carried out by the landlord, namely: dairy 
byre cooling house.” 

At the arbitration the valuers on behalf of A and B argued the 
case under s. 9 of the Act. 

X, who is about to make his award, finds that there is no 
provision under that section or any other section of the Act to 
award interest. 

Your opinion will be valued as to the course X should take. 

BIBIDO. 
Answer. 

The parties seem to have agreed to refer something not refer- 
able under the section. Presumably they meant to refer the 
increase in the rental value of the holding, which the landlord 
thought of (naturally enough) as interest on his outlay, and an 
award in these terms, using the words of the section, might be 
upheld if challenged. (If unchallenged, i.e., if both parties accepted 
it, it might satisfy them.) But the High Court has been inclined 
to strictness, holding an award bad which purported to decide 
something other than the thing submitted, and we think the 
wisest course may be to treat the submission as a nullity. 


2.—Criminal Law—Salmon and Freshwater Fisheries Act, 1923 
—Forfeiture of instruments on conviction—Discretion of 
court in this matter. 

We should appreciate your opinion as to the exercise of the 
power of forfeiture conferred by s. 74 (1) of the Salmon and 
Freshwater Fisheries Act, 1923. This power of forfeiture is of 
course vested in the magistrates, but is it entirely in their discre- 
tion, or is some principle to be followed in the way of directing 
the disposal of forfeited instruments or fish, by the prosecuting 
river board, or by the police ? It sometimes happens that quite 
valuable fishing rods are taken, or salmon and the like, which 
have a marketable value. If the bench should direct forfeiture 
to a river board, is the latter free to sell such a rod or fish, and 
to retain the proceeds for its own benefit ? 

J. HAULIN. 
Answer. 

Whether there is to be a forfeiture is a matter for the discretion 
of the court. If they order forfeiture they should direct how 
the articles forfeited are to be disposed of and who is to retain 
the proceeds of the sale. See also s. 79 of the Act. 


3.—Gaming—Lotteries—Prize in excess of £100—Small Lotteries 
and Gaming Act, 1956, s. 1 (2) (c)—Betting and Lotteries Act, 
1934, s. 24. 

The Round Table of this town wish to organize what is com- 
monly known as a raffle, for the purposes of raising money which 
will in all probability be given to the Lifeboat Institute, but 
the article which they propose to raffle, i.e., a sailing boat, has 
a value considerably in excess of £100 being the maximum amount 
laid down under s. 1 (2) (c) of the Small Lotteries and Gaming 
oe 1956, which we would have construed as applying to all such 
raffles. 

Nevertheless, it is our experience that since the Small Lotteries 
and Gaming Act came into operation, raffles have been held on, 
we believe, a national scale, for a motor car which must obviously 
exceed £100 in value, with tickets being sold at 2s. 6d. each 
as opposed to the maximum price of Is. each laid down under 
the Act. The only difference, as we understand it, between that 
raffle and the one it is intended to promote, is that the person 
buying the ticket had to assess the number of persons attending, 
we believe, the motor show in a particular year, whereas the 
raffle envisaged by the local organization will merely award the 
prize by the winning ticket. 

We should like your views as follows: 

(a) as to whether it is possible to hold any kind of raffle with 


the value of the prize being in excess of that mentioned in the 
above Act, and if so, 

(5) the authority which apparently makes legal what would 
appear at first sight to be unlawful gaming. 

GInab. 
Answer. 

The Small Lotteries and Gaming Act, 1956, is not the only Act 
which makes lawful certain types of lottery. If the prize sought 
to be awarded is over £100 in value and the tickets are to be 
more than Is., in order to be legal, the lottery must be conducted 
within the provisions of s. 23 or s. 24 of the Betting and 
Lotteries Act, 1934. It seems that the projected lottery could well 
come within the terms of s. 24 which lays down the conditions 
applicable to a private lottery. 


4.—Housing Act, 1949, s. 4—Condition for repayment. 

At p. 193, ante, it is stated that s. 4 (3) (c) of the Housing Act, 
1949, empowers a local authority to include in the conditions of 
a loan the right to demand repayment, when a mortgagor sells 
the house subject to the mortgage without first obtaining the 
consent of the local authority. I find nothing in this paragraph 
of the subsection which gives such a power, and I infer the 
answer was intended to convey that, if the Minister is willing to 
approve conditions providing for this, such conditions can be 
enforced under this subsection. PELMO. 

Answer. 

Such a condition can be imposed with the Minister’s consent, 
and it is understood that the Minister has now given encourage- 
~~ 4 to the insertion of such a condition: see also P.P. 8 at 
p. § 


5.—Housing Act, 1957, s. 30 and sch. 2—Well maintained houses 
—Who receives payment ? 

The public health inspector considers that certain condemned 
houses have been well maintained, and that the good maintenance 
is attributable in all cases to work carried out partly by the owner 
and partly by the tenants. The tenants have made claims under 
s. 30 of the Housing Act in all cases, but the owner’s architect 
has made claims in respect of some of the houses only. Para- 
graph 2 (1) (5) of part 1 of sch. 2 is the proper formula for pay- 
ment in these cases, and where claims have been made by the 
owner as well the public health inspector pro to recom- 
mend that compensation be paid to both owner and tenant on 
an equitable basis. 

Where no claim is made by the owner, the public health 
inspector recommends that the compensation paid to the tenants 
should be no more than the sums which he would recommend 
to be paid to them had the owner made a claim. It appears, 
however, that the wording of para. 2 (1) of part 1 of sch. 2, “ the 
payment shail be...” is mandatory, and that accordingly the 
tenants (being the sole claimants) are entitled to the full payments 
under para. 2 (1) (5). P. Coxon. 

Answer. 


The payment, in our opinion, must be made to the person who 
makes the representation if the conditions are satisfied; but it 
may only be made in respect of his representation. If, therefore, 
his representation is that the good maintenance is wholly attribut- 
able to work carried out by him or at his expense and he can 
support the representation, he is entitled to the whole; but if 
he has claimed that good maintenance is only partly due to him, 
he will only be entitled to the payment in respect of that part. 


6.—Husband and Wife—Enforcement of costs awarded. 

It often happens that on the making of an order under the 
Married Women, Guardianship, or Bastardy Acts, the court 
orders the defendant to pay £x towards the costs of the com- 
plainant, which are usually the costs she has incurred in legal 
representation. Perhaps you would let me have your views as 
to what steps, if any, can be taken (and by whom) to enforce 
such costs. HyMInN. 

Answer. h : 

The power to award costs on a complaint is contained in 
s. 55 (1) of the Magistrates’ Courts Act, 1952. By subs. (4) of 
that section, costs awarded against a defendant on a complaint for 
an affiliation order or order enforceable as an affiliation order 
are enforceable in the same way as a sum ordered to be paid 
by an affiliation order. 
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7.—Husband and Wife—Wife petitions for divorce—Discretion 
statement by wife—Discharge of order. 

Some three years ago a wife obtained an order against her 
husband for maintenance for herself and the custody and main- 
tenance of one child of the marriage. The husband never failed 
to pay. 
the husband has now been served on behalf of his wife with 
a petition in divorce wherein she seeks a decree on the grounds 
of his adultery (admitted by him) and in which the order of the 
justices is recited in the usual way and which concludes with a 
“prayer” by the wife that the Divorce Court shall exercise its 
discretion in respect of her adultery, adultery quite unknown to 
the husband before. 

The husband had stopped his payments to the wife but con- 
tinues to make those for the child (only 10s. per week) and the 
wife now wishes to apply to the justices for that amount to be 
increased. The husband naturally wishes to apply at the same 
time for the payment to his wife to be discharged. As the 
justices’ order is not before the Divorce Court can the justices 
entertain these applications at this stage ? 

If you agree would you also agree that on the hearing of the 
husband’s application it would be sufficient proof of adultery by 
the wife for him to produce the copy of the petition served on 
him? Iam under the impression there is a case on the question 
of “discretion statements” and should be extremely obliged if 
you could refer me to it, as well as give me your valued opinion 
on the matter generally. 

GAPER. 
Answer. 

We dealt with a rather similar query in a P.P. at 121 J.P.N. 
834. We are still of the opinion that the court should not hear 
the husband’s application to discharge the order until after the 
wife obtains a decree. For the same reason, we do not think 
the court ought to hear the wife’s application to increase the 
amount. We cannot recall any case which dealt with the use of 
“discretion statements” as evidence of adultery. 


8.—Land—Construction of unclassified road by council other- 
wise than for housing. 

I shall be glad to have your opinion as to what statutory 
powers (other than those brought into operation by s. 47 of the 
Town and Country Planning Act, 1947) are available to a local 
highway authority to construct a road (not in connexion with a 
local authority’s housing scheme) which will be an unclassified 
road, i.e., a road towards the construction and maintenance of 
which no advance will be made by the Minister of Transport 
under s. 10 of the Development and Road Improvement Funds 
Act, 1909. 

P. DERWEN. 
Answer. 

The authority may agree with the owner of the land for the 
construction of the road under s. 146 of the Public Health Act, 
1875, and defray the expense under that section, or they may 
purchase lands for the construction of the road under s. 154 of 
that Act and construct the road. If they already own the land, 
they may construct the road and dedicate it if such dedication 
would not be inconsistent with the purposes for which they hold 
the land; if inconsistent, they must apply for appropriation of 
the land for the purposes of a road. 


9—Landlord and Tenant Act, 1954—Long_ leasecholds—New 
leases substituted without statutory notices. 

Some time after expiration of long terms granted by the cor- 
poration more than 75 years ago, arrangements were made with 
the occupiers of the houses concerned for new leases for 21 years 
to be granted by the corporation, on dilapidations being carried 
out. These leases were completed some months ago under the 
seal of the corporation and tenants, to the satisfaction of all 
concerned. Having regard to s. 3 of the above Act (as to con- 
tinuation of long tenancies until determined by notices under s. 4), 
and the provision of s. 17, what is the position of the new leases 
and their covenants and conditions? Is it desirable now to 
Serve notices under s. 4? Apparently the most that can be 
offered the tenant is a statutory tenancy. 

P. FREEDOM. 
Answer. 

The effect of s. 17 of the Act of 1954 is that the parties cannot 
contract out of part 1 of the Act, if s. 1 applies, as we gather it 
applied to the 75 year leases. The new leases are therefore 
ineffectual, and notices will have to be given in terms of s. 4, 
in order to bring the old leases to an end, new tenancies in terms 
of the Act being substituted. 
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10.—Landlord and Tenant—Rent Act, 1957—Controlled mixed 
premises—Calculation of gross value. 

My council are concerned in a difference of interpretation of 
the provisions of para. 9 of part II of sch. 5 to the Rent Act, 
1957, with regard to the maximum rent of controlled mixed 
premises. Their view is that the living accommodation cannot 
be divorced from the business accommodation and that conse- 
quently the method of calculation of the new rent limit should be 
as follows : 

Add 3/7ths of the gross value attributable to the business 
accommodation to the gross value of the living accommodation, 
giving the notional gross value. This total is then multiplied under 
s. | and sch. 1 to give the new rent limit of the premises as a whole. 

The opposite view is based on the agen that the Rent Act, 
1957, was intended primarily to apply to living accommodation 
and on this basis the calculation would be as follows: 

Add 3/7ths of the gross value attributable to the business 
accommodation to the gross value of the living accommodation, 
giving the notional gross value. Again this total is multiplied 
to give the new rent limit for the living accommodation only. 
To this figure is added the former rent of the business accom- 
modation, giving the new rent in respect of the premises as a 
whole. PupIs. 

Answer. 

We agree with the council’s view. 


11.—Licensing—Change of name of licensed premises. 

A brewery owning licensed houses within my licensing division 
has recently obtained the grant of a full on-licence to a house 
which was only a beer house previously, at the same time sur- 
rendering the licence of another house to cover (approximately) 
the monopoly value. 

The two houses are in neighbouring villages, and the brewers 
wish to re-name the fully licensed house with a name incorporat- 
ing both original names. 

If this had been brought up at brewster sessions when the new 
licence was granted, it seems to me there would have been no 
difficulty in granting a new licence to a house under a new sign 
and name, but I cannot find any procedure for changing the 
sign and the name except on the granting of a new licence. 

Any suggestions or assistance you can give me will be greatly 
appreciated. NorSor. 
Answer. 

Although it is convenient for a change of name of licensed 
premises to be intimated to the licensing justices when the licence 
comes up for renewal at general annual licensing meeting, there 
is nothing in licensing law to prevent the change being made at 
any time and at the will of the licence holder. A note of the 
change should be endorsed on the licence and in the register of 
licences kept in accordance with s. 40 of the Licensing Act, 1953. 

See answers to Practical Points at 98 J.P.N. 246; 113 J.P.N. 
196; 117 J.P.N. 471. 


12.—Magistrates—Practice and procedure—Magistrates’ Courts 
Act, 1957—Plea of guilty signed by defendant returned to 
police not to court. 

I have read with great interest the replies to P.P.s 5 and 6 at 
121 J.P.N. 210. Number six particularly seems to me to be most 
in point, and with respect I entirely agree with your comments. 
But there is one point which I am not clear about. 

Here I observe, as in other cases, the defendant frequently 
returns the form in which he pleads guilty to the police duly 
completed and signed, and bearing sometimes a statement in 
mitigation, and at other times none. 

What I would like to be clear about is the proper course to 
be adopted when the only document returned or received, after 
the papers have been served by registered post, is the form plead- 
ing guilty signed by the accused. 

If this form is returned to the clerk signed by the accused, it 
would not appear that any proof of his hand-writing is needed, 
but if it is returned to the police as prosecutors, the situation 
might be different. G. IGNoTUS. 

Answer. 

No proof of the accused’s handwriting is required when he 
pleads guilty on the prescribed form but the form ought to be 
returned to the court and not to the prosecutor. If, in fact, it 
has been returned to the prosecutor, we think it is his duty to 
hand it to the court before the hearing. We assume that it has 
been returned to the prosecutor because some form of acknowledg- 
ment was sent with the papers for return to the prosecutor and 
the accused has sent back all the papers to the prosecutor. This 
difficulty was referred to in a Note of the Week at 121 J.P.N. 
785 and in correspondence at p. 25, ante. 
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13.—Magistrates—Practice and procedure—Submission of “no 
case’’ mistaken as defendant's full defence—Announcement 
of decision to convict immediately withdrawn when mistake 
pointed out—Offer to begin hearing again before new bench 
accepted by defendant's solicitor—Subsequent plea of autre- 
fois convict. 

X was charged before the justices with driving at a speed dan- 
gerous to the public. At the conclusion of the prosecution, the 
defendant's solicitor addressed the court submitting that there was 
no case to answer. Unfortunately, the advocate did not make 
this fact clear and the justices believed him to be delivering his 
defence submitting that it would not be safe to convict on the 
evidence then before the court. 

Accordingly, after deliberation, the chairman announced that 
the bench found the case proved before he could be interrupted. 
After explanation he apologized and inquired whether the accused 
wished to be tried de novo by a different bench, and the defending 
solicitor asked for this course to be followed. The case was 
adjourned sine die and restored to the list before a differently 
constituted bench three weeks later. 

The defending solicitor then submitted autrefois convict, stating 
that in the alternative the previous proceedings were a nullity 
and a fresh summons must be issued before his client could be 
placed on trial. The justices rejected this submission on the 
ground (which they did not declare in open court) that the alleged 
conviction was made on entirely false premises and was in effect 
immediately cancelled after being pronounced, and before the 
court rose from the first hearing, so that there was no formal 
conviction on record. The defending solicitor then withdrew 
from the court taking his client with him and the prosecuting 
solicitor said that he would now prove the case. The justices, 
however, decided to adjourn the case sine die once again, stating 
that the defendant must be informed of the new date of hearing 
and requiring his attendance. The defending solicitor stated that 
had the decision gone the other way and his submission been 
upheld, i.e., that the accused had been convicted at the first hear- 
ing, the justices then sitting were functi officio as the adjourn- 
ment had not been specifically ordered for inquiries into the 
record to be made, and in any event the first session was over. 

Your opinion on the matter generally, and the following points 
in particular, is asked for. 

(a) Whether a new summons must be issued. 

(6) Whether in your view the justices’ decision on the sub- 
mission autrefois convict was correct, i.e., whether a conviction 
once announced can be forthwith cancelled by the decision to 
have the case re-heard by a different bench. 

(c) If the answer to (a) is in the negative, how can the atten- 
dance of the accused be enforced and can the original justices 
continue to hear the case from the point at which they left off. 

JORAM. 
Answer. 

(a) No. 

(6) This was a genuine misunderstanding; the case had not 
been heard to its conclusion and the original justices, in our view, 
acted quite properly in the course they took when the mistake 
was discovered. See Warne v. Martin (1954) Criminal Law 
Review 936. Moreover, the defendant’s advocate accepted the 
position and did not submit then that the justices had given 
their decision and that the case was thereby concluded. We 
do not think that the plea of autrefois convict should be upheld. 

(c) The case stands adjourned sine die and can be restored to 
the list upon proper notice being given to the defendant. If 
he does not appear, either in person or by his advocate, at the 
adjourned hearing, a warrant can be issued, under s. 5 (2) of the 
Magistrates’ Courts Act, 1952, if the court is satisfied that he 
has had adequate notice of the adjourned hearing. The defendant 
having sched, by his advocate, for the case to be begun again, 
we think that, so far as s. 15 (2) (6) is concerned, the court which 
has now to hear the case has not received any evidence. 
14.—Public Health Act, 1936—Sewage pumping station—Dis- 

charge of foul effluent. 

In 1939 the council constructed a sewage pumping station on 
land purchased for that purpose. Notice under s. 15 of the 
Public Health Act, 1936, was given to the owner and occupier 
of the adjoining fields of the council’s intention to carry a sewer 
in, through or under the lands leading to and from the pumping 
station, and by written agreement the owners gave 4 perpetual 
easement in respect thereof on payment of a lump sum. The 
plan attached to the agreement shows a nine in. pipe discharging 
from the pumping station to an open sewer running through the 
field. This discharge pipe only comes into operation infrequently, 
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as when the pumps fail (through a break in the mains electricity 
supply) or the sewers become surcharged. The farmer now occu- 
pying the fields has carried out rehabilitation work and reseedi 
and the line of the old open sewer seems to have dieappearelt 
Following the discharge recentlv of foul sewage from the discharge 
pipe on to the land, the farmer has claimed compensation for 
damage sustained to the land; he has said that one of the fields 
contains attested stock, and that the council will be held liable 
if any animals which normally graze in the enclosure should react 
to the T.T. test as a result of their having contact with effluent, 
Do you consider the council to have any liability in the matter ? 
P. JAYESsS, 
Answer. 
The council may not discharge their functions so as to create 
a nuisance: see s. 31 of the Public Health Act, 1936. The 
council may therefore be liable to an action. 


14.—Road Traffic Acts—Provisional licence holder drives after 
expiry of licence—What offence ? 

The question of the effect upon reg. 16 (3) (a) and 16 (3) @ 
of the Motor Vehicles (Driving Licences) Regulations, 1950, when 
a provisional driving licence has expired is one which in several 
practical instances has given me cause for doubt. 

I have in mind a person who was stopped whilst driving a 
four-seater saloon motor car. He was alone in the vehicle and 
the vehicle was not displaying ““L” plates. It was found that 
his provisional driving licence had expired some five months 
previously and he had not since obtained another licence. 

Regulation 16 (3) requires that a provisional licence shall be 
granted only subject to the condition that until the holder thereof 
has passed the appropriate test : 

(a) he shall, except in the case of a vehicle (other than a motor 
car) which is not constructed or adapted to carry more than one 
person or when he is undergoing a test, use it only when under 
the supervision of a person who is present in the vehicle with 
him and holds a licence, not being a provisional licence, author- 
izing him to drive a vehicle of the same class as the vehicle being 
driven by the holder of the provisional licence, and who has 
been the holder of a licence for at least two years or has passed 
a test under s. 6 of the Act of 1934; 

(c) the vehicle whilst being driven by him shall clearly display 
in a conspicuous manner on the front and on the back of the 
vehicle a distinguishing mark in the form set out in sch. 7 to 
these regulations. 

Accordingly, it appears that the two above mentioned offences 
are not committed if the provisional licence has expired because 
the person is no longer the holder of such a licence and the 
offence he then commits is solely that of driving without being 
the holder of a licence contrary to s. 4 of the Act of 1930. 

If this conclusion is correct it would appear that such a driver 
commits no other offence than would a fully qualified driver who 
has similarly allowed his licence to expire. However, this would 
seem to defeat the whole purpose and intention of the regulations 
in so far that such a person is still a /earner driver irrespective 
of the fact that his provisional licence has expired and the inten- 
tion of the regulations is, surely, that (i) such a person shall for 
the purposes of safety be supervised by a competent driver, and 
(ii) whilst driving he shall display “ L” plates for safety purposes 
whereby other road users shall be made aware that he is a learner 
and take suitable precautions. 

Further, one could visualize the circumstances where a pro- 
visional licence holder intending to make a long journey might 
know that he would have to pay a supervisor several pounds to 
accompany him but also knows that his licence will expire before 
he will make the journey. On the day, he sets off unaccompanied 
and without displaying plates. He may be detected whilst driv- 
ing with a licence a few days expired but since his fine for that 
offence might be as little as £1, then the offence is a profitable 
one for him. 

Morso. 
Answer. 

We agree that offences against reg. 16, supra, can be committed 
only by the holder of a provisional licence, and that a “ learner” 
who drives after his licence has expired commits the offence of 
driving without a licence. 

We appreciate what our correspondent says but we would point 
out that the prosecutor is entitled to bring to the notice of the 
court any aggravating circumstances which he suggests add to 
the gravity of an offence under s. 4 (1) of the Act of 1930. The 
maximum penalty for such an offence is a fine of £20 on a first 
—* and it is an offence for which disqualification can be 
ordered. 





